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Quod enim eſt jus civile? quod neque inflecti gratia, neque 
perfringi potentia, neque adulterari pecunia poſſit: quod fi non 
modo oppreſſum, ſed etiam deſertum, aut negligentius adſer- 
vatum erit, nihil eſt, quod quiſquam ſeſe habere certum, aut 
A patre accepturum, aut relicturum liberis arbitretur. 


M. T. Cic. orat. pro A. Cæcind 5 26. 
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See an important error Vol. I. 362. corrected in this vo- 
lume 540. n. | 
Vol. I. 369. for guiritium r. Quiritium. 
Vol. II. 50. for Dag. r. Deg without the period. 
332. for the comma put a period after magnified. 
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PART THE SECOND. 


Of the Laws, as referred to TuinGs, or 
PROPERTY. 


- —— — —  — — 


DIVISION THE FIRST. 


LECTURE XIX. 


Of eftates in reſpect to the quantity of intereſt | 
that may be had therein. 


\ CCORDING to the diſtributive 
plan, * delineated in the laſt of my 
elementary diſcourſes, this ſecond Part of 
our courſe of lectures is to treat of THINGs, 
Or PROPERTY. | 


The ſubjects of human property are vel 
publici, vel privati juris. Under the former of 
theſe claſſes are comprehended, by the law of 
nature, all ſuch external things as no indivi- 


| 2 Elem, of jur. lect. VI. 
. - 2 dual 


2 Of eſtates in reſpect to the LECT. 19. 
dual holds in his immediate occupation and 
enjoyment. In a ſtate of civiliſation alſo, 
there are many things which may be denomi- 
nated © publici juris. Such are common high- I 
ways, common bridges, common rivers, and 
common ports or havens. Every member of 
the ſtate hath an equal right to theſe accom- 
modations, and is maintained therein by the 
laws of ſociety. Much of the ſame nature 
are the public benefits of light and air, one p 
of which may be injuriouſly obſtructed, and © 
the other rendered unwholeſome and offenſive N 
by various means; and for ſuch nuſances the 
municipal laws provide ſuitable redreſs. 


But the term property is more juſtly 
applicable to ſuch things as may be privati 
juris, or are capable of excluſive ownerſhip 
and dominion. The origin of ſuch property 
is well illuſtrated by * Grotius, whoſe ideas and 
alluſions are much followed by fir William 
Blackſtone, in his elegant * diſſertation on this 
ſubjet. It is agreed, that one man's right 
of excluding another from things, which the 
former holds in preſent and actual poſſeſſion, 
i! is maintainable on the ground of occupancy; 


b dej. b. & p. I. ii. c. 2. B. ii. c. 1. 
and 
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and that this mode of acquiſition, this tem- 
porary and | tranſient enjoyment of external 
things, may ſubſiſt independently of civil ſo- 
ciety, by the law of nature. But whether 
there can be any valid tran/m:ſjion of property, 
without the aid of municipal laws, is not 
equally clear. However, when political com- 
munities are once formed, it ſeems then ſuper- 
fluous to * account for the due alienation of 
property, either by calling it a continuation of 
the former occupancy, or a dereliction, of 
which the ſucceſſor has the firſt notice, and 
takes immediate advantage. Without the 
help of this refinement, the effectual transfer 
and tranſmutation of property may well be 
referred to the force of civil inſtitutions, ul- 
timately founded on antecedent general prin- 
ciples of natural law. For reaſon dictates 
the expedience and neceſlity of regulations 
for this purpoſe, tho the particular proviſions 
are left to arbitrary ſelection. Society itſelf, 
* excluſive property, and its tranſmiſſible qua- 
lity, aroſe out of the common exigencies of 
mankind, and are requiſite to the general 
welfare and peace. Every violation of pro- 


© 2 Black, comm. 9, 10. Puf. I. of n. & n. b. iv. 
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perty is, for theſe reaſons, univerſally con- 
ſidered as immoral, as a breach of the ſecon- 
dary or hypothetical law of nature, not 
merely as prohibited by civil ſanctions. 


The great diviſion of property eſtabliſhed 
by the laws of England, and which ought to 
be conſtantly and attentively remembered, is, 
into Things Real, and Things Perſonal: theſe 
are reſpectively the ſubjects of very different 
regulations, and, as it were, of diſtinct ſyſtems 
of juriſprudence. | | 


Every ſpecies of things real is compre- 
hended under the word © hereditament,” 
ſignifying whatever may be inherited in a 
courſe of deſcent, whether of a corporeal or 
incorporeal nature. Corporeal hereditaments 
are lands only; for that term © land” includes: 
every ſpecies of ſoil with the produce thereof, 
as woods and the like, with the ſtructures and 


f Elem. jur. 15. 

t 1 Inſt. 4. 19. b——But tho that term might ſtill include 
houſes and other edifices, obſcurity now ſeldom is imputable to 
the ſtudied brevity of conveyancers. 


1 edifices 
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edifices alſo, and even extends its fignification 
to places covered with water, as lakes and 
moors. The word tenements, which is 
frequently joined in the ſame ſentence with 
lands and hereditaments, is more compre- 
henſive than the former, and leſs ſo than the 
latter of thoſe expreſſions; and it includes not 
only all corporate inheritances, which are or 
may be Holden, but alſo all inheritances iſſuing 
out of thoſe of a corporeal nature, or con- 
cerning, or annexed to, or exerciſeable within 
the ſame, tho they lie not m tenure, as rents 
and other profits granted out of land. 


I now proceed to inquire into the property 
which may be had in corporeal hereditaments, 
or lands, underitood as above deſcribed. 


It will be of frequent uſe to hear in mind, 
that eftates in lands are in law denominated 
freeholds in two diſtinct ſenſes, either in refe- 
rence, firſt, to the quantity of intereft, or, 
fecondly, to the quality of the tenure. 


. 19. b. 20, „. 5 
Co. comp. copyh. $ 15, 16, 17. Brakt. I. iv. c. 28. 
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Theſe different ſenſes of the term frechold, 
and their reſpective contraſts, will be diſtinctly 
diſcuſſed in this and the following lecture. 


In regard to the former uſe of the word, 
(which has a view to the quantity of intereſt 
in eſtates, and which is intended to engage 
our preſent attention) eſtates are divided into 
freeholds, or leſs than freeholds ; and the prior 
ſort are ſubdivided into ſuch as are inheritable, 
and ſuch as are for term of life only : inhe- 


ritable freeholds are farther diſtinguiſhed into 


eſtates in fee ſimple, and fee tail. 


I. A fee fimple, or pure and abſolute fee, 
is the greateſt and moſt beneficial eſtate that 
can be enjoyed in lands. Its name is derived 
to us from the military, feudal ſyſtem; which 
I have briefly treated of in one of my ele- 
mentary diſcourſes, together with its eſtabliſh« 
ment in this kingdom, and its influence on 


the rules relating to landed eſtates. The 


" genuine ſenſe of the word © feodum is 
land holden of another by ſervice. But as 
ſuch eſtates were originally termed © Gene- 


1 Elem. jur. lect. V. 
x 7 "Fw Wright, introd. . ten. 14% 
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fia, and did not acquire the name of 
« feoda,” till they were deſcendible, and as 
all the lands in England are ſuppoſed. to be 
holden mediately or immediately of the king, 
for theſe concurrent reaſons, the word © fee” 
very early obtained with us a peculiar mean- 
ing, and ſignified the ſame-merely as inheri- 
tance, An eſtate therefore in fee ſimple is 
an unqualified inheritance in lands, unlimited 
in its duration as to deſcent, The preſent 
proprietor is indeed. only ſtiled © tenant ” or 
holder in fee ſimple, according to the above- 
mentioned idea, that all lands are holden me- 
diately or immediately of the king. Yet 
ſuch proprietor enjoys all the rights which 
may be ſuppoſed incident to the moſt perfect 
ownerſhip. Thus he may proſtrate houſes, 
fell timber, change paſtures into arable 
ground, (which acts committed by a tenant 
for life are waſte, and incur a forfeiture of 
his intereſt) partially incumber, or com- 
pletely alien ſuch hereditary poſſeſſions. For 
a fee ſimple potentially includes all leſſer, 
ſubordinate, temporary, and qualified eſtates 
and intereſts, which may be derived and 
created out of it. 
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This complete proprietorſhip in lands may 
be enjoyed by artificial perſons, as well as na- 
tural; for a corporation, either ſole or ag- 
gregate, may be intitled, as ſuch, to a fee ſim- 
ple, or eſtate perpetually deſcendible to theis 
fucceſlors. 


Eſtates in fee ſimple, if undiſpoſed of by 
the living owner, devolve in infinitum to his 
heirs, according to certain rules or canons of 
deſcent, eſtabliſhed for that purpoſe by the 
law, and on which I ſhall hereafter make 
ſome obſervations, in ſpeaking of them as a 
title to landed poſſeſſions. But I ſhall take this 
opportunity of remarking, that * no man can 
create a new ſort of inheritance, not recognized 
by the law, or model the courſe of deſcent ac- 
cording: to his own pleaſure or invention. 
Thus, if land be given to a man, and * his 
heirs male, the law rejecteth the word © male,” 
and it is an eſtate of inheritance, or fee ſimple, 
generally. So, if it be conveyed * to a man 
and the heirs on the part of his mother, yet 
this alſo is a genuine fee ſimple, and the heirs 


n Tit. $31. 1 Inſt. 13. a. 

© Hur theſe words in a will create an eſtate tail. (z Inſt, 
27.24, 13th ed. n. 4.) 

v 1 Inf, 13. a. 


on 
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on the part of his father ſhall inherit. Laſt- 
ly, if lands of the nature of gave/king, 
(which by ſpecial cuſtom deſcend to all the 
ſons equally) are expreſsly granted to a man 
and his eldeſt heirs, yet the cuſtom ſhall not 
be defeated : in like manner as lands cannot 
be made inheritable by the eldeſt heir female, 
which, by the general law, are caſt upon all 
the daughters or ſiſters alike. 


There are, however, what are called 
* baſe or qualified fees,” as if lands be given 
to a man and his heirs being lords of a parti- 
cular manor. Such eſtate may continue for 
ever in the grantee and his heirs, becauſe they 
may for ever be lords of the manor ſpecified : 
but as it has this qualification annexed, it falls 
ſhort of the idea of a fee ſimple abſolute. 


II. There was alſo at the common law a 
peculiar ſort of conditional mbheritances ; as if 
lands were given to a man and the heirs of 
his body, this was conſtrued a fee ſimple, on 
condition that the grantee had iſſue, But 
this eſtate not being thought ſufficiently aſ- 
ſured to the poſterity of the firſt taker, (for 


2 1 Inſt, 27. a. b. *1 Inſt. 1.b.,13thed, n. 5. & 27.2. 
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as ſoon as he had iſſue, he acquired a power 
of alienation) the great men of the realm, 
therefore, in the thirteenth year of Edward 
the firſt, obtained the paſſing of the ſtatute 
called « Weſtminſter the ſecond,” the firſt 
chapter of which is uſually ſpoken of by the 
name of the “ ſtatute de dani, and enacts, 
« quod voluntas donatoris ſecundum formam in 
carta dont ſui manifeſte expreſſam decetero obſer- 
vetur. This proviſion gave origin to the 
ſecond ſort of inheritances, called “ eſtates in 
fee tail; the policy of which law was to keep 
the landed poſſeſſions of noble and great fami- 
lies unalienable in their lineage, and to pro- 
tect them from forfeitures for treaſon. For 
near two centuries theſe ends were pretty ef- 
fectually anſwered. But by a * ſtatute of 
Henry the eighth, ſuch inheritances are ex- 
poſed to forfeitures ; and now * for many ages, 
a tenant in tail of full age has enjoyed a com- 
plete power of alienation againſt remainder- 
men and the reverſioner, as well as againſt the 
deſcendants of the firſt donee ; tho the preciſe 
period, when he acquired ſuch power, ſeems, 
in ſome degree, uncertain ; and tho he is ſtill 
confined to certain formal proceſſes, neceſſary 


to be purſued. 


* St. 26 H. VIII. c. 13. 55. t See poſt 3 30, 1, 2. 
12 Eſtates 
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Eſtates tail then are ſuch as are deſcendible 
to the iſſue, or heirs of the body, of the firſt 
donee, as he is called, in excluſion of his heirs 
general, as a brother, or other collateral rela- 
tion, who might inherit lands in fee ſimple. 
Thus, if there are two brothers, John and 
Thomas, by the ſame parents, and lands are 
conveyed to John and his heirs, who dies 
without iſſue, this is an eſtate in fee ſimple, 
and will deſcend to his brother Thomas. But 
if the conveyance be to John, and the heirs 
of his body, and he dies without iſſue, this is 
an eſtate tail, and will not deſcend to his bro- 
ther, who is not heir of the body, but heir 
general only; the lands therefore revert to the 
donor, 


The limitation of deſcent in eſtates tail 
may be more or leſs ſtrict: as, to the heirs of 
the body, without farther ſpecification, or to 
the iſſue by a particular huſband or wife, or 
to iſſue male or female, (whether by any 
particular -huſband or wife or otherwiſe) in 
direct excluſion and diſqualification of the ſex 
not named in the gift. The diſtinction be- 
tween general and ſpecial tail, the latter of 
which expreſſions is uſed, where the donation 
is limited to iſſue by a particular marriage, 

wall 
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will be repeatedly alluded to in proſecuting 
the ſubject of the preſent diſcourſe. 


The principal incident to an eſtate tail, 
vrhich affects the tenant or proprietor thereof, 
in reſpect to his preſent and continued poſlef- 
ſion and enjoyment of it, is an exemption 
from being called to an account for commit- 
ting any waſte, or detrimental ſpoliation, on 
the lands intailed. He therefore, like tenant 
in fee ſimple, may fell timber, and commit 
other acts of the ſame tendency, to leſſen the 
value of the premiſſes, or may change their 
quality and appearance, without reſtraint: 
and the generality of this licence makes it un- 
neceſſary, in this place, to inquire, what ſhall 
be accounted, in legal underſtanding, waſte, 
or only a leſs detrimental and obnoxious de- 
gree of ſpoliation. Another incident to eſtates 
tail, in reſpect alſo to the preſent enjoyment of 
them, is, not to be liable to merger; which 
term may be thus explained. If a man, hav- 
ing a preſent intereſt in lands, as an eſtate to 
endure for a certain number of years, or for 
life, acquires the fee ſimple or inheritance in 
the ſame premiſſes, in his own proper right, 
and without any intervening eſtate, then the 
prior eſtate or intereſt is drowned, ſunk, or 
merged 
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merged in ſuch acquired inheritance, and 
uniting therewith, becomes one fee ſimple. 
Thus alſo, a leſſer term of years may be 


merged in a greater or longer term. But the 


rule is otherwiſe, where the prior eſtate is a 


fee tail; for that can never merge; but ſuch 
, tenant acquiring the fee ſimple, ſtill continues 
tenant in tail, with remainder (as it is called) 


to himſelf in fee. Tho in the preſent deſcrip- 


tion of eſtates tail, I uſe the word remainder, 


I ſhall poſtpone the full ſignification of it till 


I come to treat of the ſubtle doctrine on that 


ſubject. 


The incidents belonging to eſtates tail, 
which I have mentioned, are ſuch as ſuppoſe 
the continuance of this ſpecies of eſtate. But 


the moſt material property of them is, that, 


by purſuing ſuch legal modes as I ſhall here- 
after take notice of, the tenant in tail may 
convert his intereſt into a fee ſimple, in order 
to make a complete alienation, or to effectuate 
any other lawful purpoſe. 


Having mentioned the two kinds of 


| Inheritable freeholds, I proceed to the de- 


ro. 302. 
ſcripti>n 
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ſcription of frecholds, which are not of inhe- 
ritance. 


Of theſe, the moſt important intereſt or 
eſtate, is of him, who is in law ſtiled © tenant 


in tail after poſſibility of iſſue extinct.“ 


This denomination is applied to a male or 
female donee in ſpecial tail, whoſe huſband or 


wife, as the caſe may reſpectively be, from 


whom the inheritable iſſue was to ſpring, is 
deceaſed * childleſs, or having left iſſue, there 
is none ſurviving, and ſo there remains no 
poſſibility that the eſtate ſhould be tranſmit- 
ted according to the form of the gift. There 
is the ſame impoſſibility of inheritable iſſue, 
where the parties are divorced for ſome cauſe, 
which makes the marriage void from the be- 
ginning, yet ” they are not tenants in tail af- 
ter poſſibility, but have a bare eſtate for life ; 
for the eſtate I am deſcribing muſt proceed 


from the act of God, namely, the death of one 


of the parties without iſſue. 


The perſon claiming this intereſt muſt 
once have had a deſcendible eſtate. There- 


r This definition muſt not be taken ſo ſtriftly, as to include a 
female donee in ſpecial tail, left a widow in a ſtate of preg- 
nancy: ſhe mult continue tenant in ſpecial tail. 

! 1Inſt. 28. a. 
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fore, if lands were given to the huſband 
and wife, and to the heirs of the body of the 
huſband, the remainder to the huſband and 
wife, and to the heirs of their two bodies be- 
gotten, and the huſband died without iſſue, 
the wife could not be tenant in tail after poſ- 
ſibility, for the ſecond remainder in ſpecial 
tail was utterly void, ſince the iſſue of the 
huſband would inherit by force of the general 
tail and the inheritors by force of the ſpecial 
tail, were to be the iſſue of that huſband, and 
ſo the former and greater limitation included 
and fruſtrated the ſubſequent, which was leſs : 
conſequently the wife never had an inheritable 
eſtate, and for this reaſon was not intitled to 
become tenant in tail after poſſibility of iſſue 
extinct. But in ſome caſes, where the in- 
diſpenſable requiſite of having once had an in- 
heritable eſtate is complied with, which inte- 
reſt is afterwards, according to the terms of 
the conveyance, converted into a tenancy for 
life, yet ſuch party may have the privileges 
of a tenant in tail after poſſibility of iſſue ex- 
tint. But * a donee in tail general, or the 
t/ue of a donee in ſpecial tail, can never have 


1 Toft. 28. b. 1 Inſt. 28. a. o Lit. $ 34. 
their 


16 Of eſtates in reſpe#t to the LECT. 19. 
their intereſt diminiſhed into this eſtate, but 
remain tenants in tail ; for there can never be, 
in contemplation of law, an impoſſibility of 
iſſue inheritable to their lands. 


A tenancy in tail after poſſibility is of a 
middle nature between eſtates of inheritance 
and for life. In many reſpects, © ſuch te- 
nant is conſidered by the law as having mere- 
ly an eſtate for life. The chief privilege, by 
which he is diſtinguiſhed above other tenants 
for life is, that he is not accountable for 
waſte. The reaſon * of this exemption eing. 
to be founded in the intention of the donoꝶſ) / 
which, tho afterwards fruſtrated by the act of 
God, was, originally, to beſtow and convey a 
deſcendible eſtate, drawing after & this d- 
vantage; and tho its inheritable Faration be 
deſtroyed, the commiſſion of waſte, from theſe 
conſiderations, cannot be legally reputed as 
an injury. But this is ſaid only to amount 
to an excuſe from being puniſhed for ſuch 
. waſte, as by forfeiting his eſtate ; and that if 
the waſte conſiſts in felling timber, it belongs, 
when fo felled, to the perſon intitled to the 


© 1 Inſt. 28. a, Dr. and Stud. dial. ii. c. z. 
* 4 Co, 63. a, | 


next 
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next eſtate of inheritance. If, however, a 
tenant in tail after poſſibility grants over his 
eſtate, the alienee, according to Sir Edward 
Coke's repeated doctrine, has no other, or 
greater privileges than common tenants for 


life. 


I am next to conſider ſuch freeholds as are 
not, and never were, eſtates of inheritance, but 


merely for life. 


All freeholders, whether they have an eſtate 
of inheritance, or for life, are, in legal lan- 
guage, ſciſed of their lands; becauſe, antiently, 
eonveyances of ſuch intereſts were conſtantly, 
and are now ſometimes, accompanied and 
effected by a form of inveſtiture, called livery 
of ſeiſin; whereas leſſees for years are only 


faid to be paſeſſed of their terms. 


Eſtates for life, (beſides tenancy in tail af- 


ter poſſibility, already ſpoken of) are of three 
kinds, tenancy by the curteſy of England, te- 


f 11nſt, 28. a. (but in the 13th ed. a qu. is added from Hal. 
MSS.) 21nſt, 302. 
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their intereſt diminiſhed into this eſtate, but 
remain tenants in tail ; for there can never be, 
in contemplation of law, an . of 
iſſue inheritable to their lands. 


A tenancy in tail after poſſibility is of a 
middle nature between eſtates of inheritance 
and for life. In many reſpects, ſuch te- 
nant is conſidered by the law as having mere- 
Iy an eſtate for life. The chief privilege, by 
which he is diſtinguiſhed above other tenants 
for life is, that he is not accountable for 
waſte. The reaſon * of this exemption frings 
to be founded in the intention of the donogy: 
which, tho afterwards fruſtrated by 4 act of 
God, was, originally, to beſtow and convey a 
deſcendible eſtate, drawing after & this ad- 
vantage; and tho its inheritable duration be 
deſtroyed, the commiſſion of waſte, from theſe 
conſiderations, cannot be legally reputed as 
an injury. But * this is ſaid only to amount 
to an excuſe from being puniſhed for ſuch 
waſte, as by forfeiting his eſtate ; and that if 
the waſte conſiſts in felling timber, it belongs, 
when ſo felled, to the perſon intitled to the 


© x Inſt. 28. a, Dr. and Stud. dial. ii. e. 3. 
* 4 Co. 63. a. | 


| next 
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next eſtate of inheritance. If, however, a 
tenant in tail after poſſibility grants over his 
eſtate, the alienee, according to Sir Edward 
Coke's repeated doctrine, has no other, or 
greater privileges than common tenants for 


life; 


I am next to conſider ſuch freeholds as are 
not, and never were, eſtates of inheritance, but 
merely for life. | 


All freeholders, whether they have an eſtate 
of inheritance, or for life, are, in legal lan- 
guage, ſceiſed of their lands; becauſe, antiently, 
eonveyances of ſuch intereſts were conſtantly, 
and are now ſometimes, accompanied and 
effected by a form of inveſtiture, called livery 
of ſeiſin; whereas leſſees for years are only 


faid to be pgſeſed of their terms. 


Eſtates for life, (beſides tenancy in tail af- 


ter poſſibility, already ſpoken of) are of three 
kinds, tenancy by the curteſy of England, te- 


f 1Inſt. 28. a. (but in the 13th ed. a qu. is added from Hal. 
MSS.) 2 Inſt. 302. 


Vor. II. C nancy 
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nancy in dower, and ſuch as are created by act 
merely of the parties. 


I. I cannot diveſt myſelf of the idea, that 
tenancy by the curteſy of England is ſo called as 
betokening a *loca! privilege or favor, rather 
than * attendance on the lord's court. How 
elſe comes it to be tranſlated, in our old law, 
per legem Anglia? Beſides it is faid to be 
granted of the curteſ of Henry the firſt. It has 
been eſtabliſhed indeed in other countries. But 
thoſe who gave it the Engliſh denomination 
probably never heard of the reſcript of Con- 
ſtantine, or the inſtitutions of Lotharius. 
The Scotch, as well as Iriſh, ſeem to have re- 
ceived it from us: and tho in the northern 
parts of this iſland it was called © curialitas, 
that term probably meant no more than its 
other appellation, © the curteſy of Scotland.” 


t Ex gratid legis Augliæ. Spel. gl. 329. 

k 2 Black, comm. 126. | 

# Mirr. c. 1.4 3. Seld. Jan. c. ii. $ 38. 

* Lindenbrog. Ll. Alaman. t. 92.——“ Si teſtes pater habet, 
quod vidifſent illum infantem ocules aperire, et potuiſſet culmen aun 
videre, et guatuuor parieter, Ge.” 

| Reg. maj. b. ii. c. 58. Macken. I. i. t. 6. & b. ii. t. 9g. 
Crag calls it indifferently curialitas and curteſia. j. f. I. ii. dieg. 22. 
$ 40 &c. And Skene, de verb, ſignif. v. curialitas, explains that 
word in this ſenſe, 


| This 
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This law, (which is very conſonant to na- 
ture and reaſon, whether deducible from“ Ro- 
man, or © feudal, inſtitutions) was fully eſta- 
bliſhed here, at leaſt as early as the beginning 
of the reign of Henry the third. For in a 
writ or mandate in the eleventh year of his 
reign, ordaining the reception of it in Ireland 
alſo, the right to this eſtate is thus deſcribed : 
& |; aliquts deſponſaverit aliquam mulierem; fue 
viduam, five aliam hereditatem babentem, et 
1þſe poſtmodum ex ea prolem ſuſcitaverit, cujus * 
clamor auditus fuerit infra quatuor parietes, 
rdem vir, fi ſupervixertt ipſum uxorem ſuam, Ba- 
bebit tota vita ſua cuſtoatam hereditatis uxoris 


= Crag. j. f. I. ii. dieg. 22. $ 40. Cod. I. vi. t. 60. le. 1. 

n 2 Black. comm. 126, 7. & Linden. Ll. Alaman. t. 92. 
$ 2.——S; autem aliter, cujus eft proprietas (a feudal term) 1 
conguirat. : 

o Hal. hiſt. com. law, c. 9. Wright's int. I. ten. 193, 4. 

There is a ſimilar deſcription in Glanville, (b. vii. c. 18.) 
ho wrote under H. II. except that in the writ of H. III. the clauſe 
licet a c. is an addition. And the expreſſion of the child's being 
heard to cry occurs in reg. maj. b. ii. c. 58; which induces me to 
think the Scotch law in this reſpect; (like the whole of reg. maj. 
whatever authority that work may have acquired) copied from 
the Engliſh inflitutions. For tho that collection of Scotch law is 
teferred to the time of Malcolm Mackenneth the fecond, fir T. 
Craig (J. f. I. i. dieg. 8. 11.) ſpeaks of it as taken word for word 
from Glanville,-lt was formerly indiſpenſable that the child ſhould 
be heard to cry. (1 Reeves' hiſt. Engl. law, 298, 9.) Some doubts 
of this neceſſity were entertained in the time of Littleton, (Lit. 
$ 35+) and even of H. VIII. (Dy. 25. a. b.) but it was reſolved, 
29 Eliz. (8 Co. 33. a.) that the crying was only proof of the ma- 
terial point, viz. that the iſſue was born alive, 


C 2 Jue, 
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ſuæ, licet ea forte habuerit haredem de primo 
viro ſuo, qui fuerit plenæ atatis.” This right 
of a huſband can now only accrue in the fol- 
lowing manner, namely, where * a man mar- 
ries a wife, actually ſeiſed of an eſtate in fee 
ſimple, fee tail general, or as heir in ſpe- 
cial tail, and has iſſue by her capable of inhe- 
riting ſuch eſtate, and then the wife dies, 
hereupon the huſband becomes tenant by the 
curteſy. But the facts need not happen in 
the ſtated order in which I have menticned 
them. For if the iſſue be born and die be- 
fore the lands deſcend to the wife, ſtill the 
huſband may have this eſtate. And if a man 
| marries a widow inheritrix, having inheritable 
| iſſue by her former, and inheritable iſſue alſo 
by ſuch ſecond, huſband, he ſhall be tenant 
| by the curteſy. This is proved by the terms 
of the definition, which only requires iſſue 
| | capable of inheriting, and by the old writ 
| above cited, and other antient * authorities. 
S | The ſame rule prevails in * Scotland. 


= - Where an eſtate is given to a huſband and 
| wife in /pecial tail, and the wife after the 


| 4 Lit. 4 35. 
| r x Inſt. 29. b. 8 Co. 35. b. Crag. j. f. I. ii. dieg. 22. $ 43. 


Fitz. t. dower, 198. Bro. t. tenaunt per le curteſie, pl. 8. 
* Crag. j. f. I. ii. dieg. 22. 5 43. 


death 
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death of the former, marries a ſecond, huſband, 
in this caſe, the ſtatute de donis expreſsly pro- 
vides, * nec habeat decetero ſecundus vir hujuſ- 
modi mulieris aliquid in tenemento fic dato per 
conditionem, poſt mortem uxoris ejus, per legem 
Angliæ; which laſt words are the Latin 
phraſe for the curteſy of England. This 
clauſe, fir Edward Coke * fays, might well 
have been omitted, being but a conſequence 
of the purview of the ſtatute. Yet in a very 
early * caſe, it was adjudged, that a ſecond 
huſband, who married a widow, having been 
at her firſt eſpouſals a donee in frankmarriage, 
(which ” is a ſpecies of gift in ſpecial tail) 
and had iflue before the paſſing of this act, 
ſhould be tenant by the curteſy, becauſe the 
words are“ nec habeat decetero, which, it 
was thought, proved that the law before was 
otherwiſe. The iſſue of ſuch ſecond marriage 
could not have inherited under the gift in 
ſpecial tail, This caſe therefore ſhews, that 
it was not antiently, tho it is now, neceſ- 
fary, in order to intitle the huſband to be te- 
nant by the curteſy, that the iſſue ſhould be 
ſuch as was capable of inheriting the lands. 
The ſame idea is perhaps corroborated by 
conſidering, that among the cuſtoms of ga- 


* » 2 Inſt, 336. * Ibid, Lit. F 17. 1 Inſt. 21. b. 
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velkind*, as prevailing in Kent, (ſuppoſed 
to haye been of very general prevalence in 
antient times) one is, that a man may be 
tenant by the curteſy without having any 
iſſue. But it is now eſſentially requiſite, (as 
to all lands, not of that tenure) that there 
ſhould be iſſue capable of inheriting : thus, 
if it be a tenancy in tail male, the birth of a 
daughter will not veſt this eſtate by the cur- 
teſy. There muſt be an actual ſeiſin, or » 


where that cannot be, a ſeiſin in law, of the 


wife, con/tante matrimonio, to conſtitute the huſ- 


band's right to this ſpecies of freehold eſtate. 


II. I now proceed to tenancy in dower, 
which is the antient proviſion made by the 
law for widows, before the modern practice of 
Jointures was introduced, and which ſtill con- 
tinues of frequent occurrence. 


Of dower there are four forts, that at the 

\ 
common law, that by ſpecial cuſtom, that 44 
eftium eccleſ;@, and that ex «fjenju patris; and 


* 1 Inſt. ;>. 2. Rob. gavelk. b. ii. c. 1.-—On the other 
hand, the koſband of a tenant in gavelkind is ſubject to ſome diſ- 
advantages for his Wy by the curteſy eatends only to a 
moiety of the wife's and, and ceaſes, if he marries again. This 
at leaſt is the cuſtom of gavelkind in Kent. (Rob. ibid.) 

*1 loſt, 29. b. d 1 Inſt, 29. a. 


there 
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there was antiently a fifth kind, called dower 
de plus belle, ſince aboliſhed. Of theſe the 
molt neceſſary to be attended to is the firſt, 
tho the claim is very commonly barred 
by the poſitive and expreſs ſubſtitution of a 
© jointure in lieu thereof. Dower then at the 
common law is, where a man is ſeiſed of 
certain lands or tenements in fee ſimple, fee 
tail general, or as heir in ſpecial tail, marries 
and dies, hereupon the wife, after the death of 
her huſband, ſhall be endowed of the third 
part of ſuch lands and tenements, as were 
her huſband's at any time during the cover- 
ture, to hold for term of her life. This eſtate, 
therefore, appears to bear a ſtrong reſemblance 
to tenancy by the curteſy. But an * afual 
ſeiſin of the huſband is not neceſſary ; where- 
in, but in few other particulars, it differs from 
the eftate laſt deſcribed. It is provided by 
magna carta, © vidua maneat in capitali mei- 


© Sir William Blackſtone (1 Black. comm. 138.) is treating 
of what is pleadable at law in bar of dower. In equity, a cot- 
lateral ſatisfa&tion, by real or perſonal effects, if fo accepted, is a 
bar. (1 Inſt. 36. b. 13th ed. n. 1.) 

4 Lit. 5 36. 

But the claimant in a writ of dower muſt not ſue for her. 
third part by this general and uncertain expreſſion. (Lord Raym. 
1384.) 

f Crag. j. f. li. ii. dieg. 22.4 41. 
F 1 Inſt, 31. a. 0. 7. 


C 4 fuagia 
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ſuagio mariti ſui per quadraginta dies, infra quos 
aſſignetur ei dos ſua.” The ' reaſon of the 
difference, why a wife in caſe of an elopement 
with an adulterer, forfeits her dower, and 
yet the huſband leaving his wife, and coha- 
biting with another woman, does not forfeit 
his tenancy by the curteſy, is becauſe the 
* ſtatute of Weſtminſter the ſecond does by 
expreſs words under theſe circumſtances create 
a forfeiture of dower ; but there is no a& in- 
flicting in the other caſe on the adulterous 
huſband the forfeiture of a tenancy by the 
curteſy. The wife's claim of dower is alſo 
forfeited by the high or petty treaſon, but not 
by the felony, of her huſband. On the other 
hand, if * a wife inheritrix be attainted of fe- 
lony, the huſband ſhall not be tenant by the 
curteſy, unleſs he had iſſue by her born before 
the felony, and then he will be intitled to ſuch 
intereſt, in reſpect of the poſſibility that ſuch 
iſſue might have inherited the eſtate, 


3 3 Wms. 276, 7. * 13 E. I. ſt. 1. e. 34 

1 St. 1 E. VI. c. 12. 17. 5 & 6 E. VI. c. 11.4 13. 
1 Inſt. 37. a. | 

® 1 Inſt. 40, a. 


III. Laſtly, 
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III. Laſtly, I am to mention eſtates for 
life created by act merely of the parties. The 
grant of ſuch eſtate is ſometimes called“ a 
leaſe for life,” and the grantee “ a leſſee,” 
whether it be for his own life, or of one or 
more other perſons, in which latter caſe he is 
ſtiled * tenant pur auter vie. Under the 
name and idea of eſtates for life, and freeholds, 
are included ſuch intereſts, as may laſt for that 
term, having no certain period affixed to them, 
tho determinable on poſſible or probable con- 
tingencies, as a grant to a woman during her 
widowhood, and ſo in analogous inſtances. 
It is alſo to be obſerved, that a grant generally 
made, and without exprefling any particular 
quantity of intereſt whatſoever, conveys an 
eſtate for the life of the grantee. The law 
conſiders an eſtate for a man's own life as a 
higher intereſt than if it was holden for the 
life of another, 


It is a privilege incident to tenants for life, 
and indeed to thoſe who have but an inferior 
intereſt in lands, to take reaſonable eftovers, 
that is, wood, for purpoſes of repairing, burn- 


* BraR. I. iv. e. 28. * IInſt. 42. a. 


ing, 
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ing, hedging, and making implements of 
huſbandry, for the more beneficial occupation 
of the particular premiſſes. Theſe fir Edward 
Coke calls © eſtoveria ædiſicandi, ardendi, 
arandi, & claudendi, and in Engliſh, © houſe- 
bote, firebote, ploughbote, and haybote.” 
Houſebote therefore appears to be of two 
kinds, including wood for repairs, as well as 
for fuel. To * anſwer the former purpoſe, it 
ſeems, timber may be taken, even without 
aſſignment, by the general law, and where 
there is no exception of trees, and no cove- 
nant in reſtraint of this privilege: ſince a 
tenant for life or years is puniſhable for per- 
miſſive, as well as voluntary, waſte. The 
other occaſions of taking botes, eſpecially * 
fuel, muſt, I apprehend, be confined to buſhes 
and ſmall wood. Beſides which, tenants for 
life, and thoſe for years, are now generally 
laid under farther reſtrins, by ſpecial co- 
venant and agreements, and timber trees, or 
trees likely to become timber, are frequently 
expreſsly excepted out of the deeds creating 
thoſe eſtates. 


1 Inſt, 41. b. 7 Mo. 23. pl. 80. r 3 Leon. 16. 


Having 
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Having thus far treated of freehold eſtates, 
J proceed to mention, very briefly for the 
preſent, thoſe that are %, and of inferior 
eſtimation, as leaſes for terms of years, which 
are called chattels real, partaking of the na- 
ture of real property, but more allied to per- 
ſonalty: under which claſs, they are uſually 
included. Leaſes for years were of little 
account in our antient law“, for which divers 
reaſons concurred.— If a leaſe be made for a leſs 
time than a ſingle year, ſuch leflee is ranked 
among tenants for years. A leaſe for years, 
determinable on lives, is ſtill a mere chattel 
intereſt, becauſe it cannot exceed the term 
certainly prefixed, tho it may have even a 
ſhorter duration. It may be proper here to 
add, that a * leſſee for years, tho there is no 
covenant to repair or rebuild, is amenable for 
waſte in general; and, it a houſe is conſumed 
by fire, he muſt rebuild it. And * a leſſee, who 
covenants to pay rent, and to repair, caſualties 
by fire excepted, continues liable to payment, 
tho the premiſſes are burned and not rebuilt 
by the leſſor, after notice. 


3 Bac. abr. 296; where, as ſir William Blackſtone 
obſerves (b. ii c. 20.) the doctrine of leaſing is treated in a 
perſpicuous and maſterly manner, 

1 Vez. 452. 

» 1 Durn. & Eaſt. 310. and the authorities there cited; tho 

contrary to Ambl. C21. The 
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The loweſt or ſmalleſt quantity of eftate, 
that can be had in lands, is that of a tenant 
at will, who“ holds during the concurrent will 
of himſelf and his landlord, tho the will of 
one only happen to be expreſſed, which of 
them ſoever it be. If ” a man enters upon 
land under a void leaſe, and pays rent, he is a 
tenant at will, But * this, it ſeems, will not 
ſubſtantiate the leaſe. A tenant at will has 
no eſtate that he can forfeit to the crown, for 
he has it not at his own diſpoſal. However 
he has a legal eſtate for ſome purpoſes, as to 
take a larger intereſt by way of confirmation. 
But of late the courts have inclined to con- 
ſtrue eſtates apparently of this nature, tenan- 
cies for years. 


Having thus claſſed eſtates in reſpeC to the 
quantity of intereſt that may be had therein, 
I propoſe, as I have before intimated, in the 
next lecture to conſider the quality of the 
tenure by which they may be enjoyed. 


* IInſt. 55.2. Y 1 Wilſ. 176. z Dougl. 
57, 58. n. * 1 Will, 176. 3 Leon. 15. | 
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LECTURE xXx. 


Of the tenure of eſtates, and of cuſtoms relative 
: to copybolds. 


N the laſt lecture it was obſerved, that 

the term © freehold” was in our law ap- 
plied to eſtates in two different fignifications, 
firſt, as it relates to their guantity, and marks 
the general diſtinction between freeholds and 
chattel intereſts ; ſecondly, as it reſpects the 
quality of the tenure by which lands are 
holden. The former ſenſe of the word hav- 
ing been already diſcuſſed, the latter will be 
the ſubject of our preſent inquiry. 


It is moſt probable that * the feudal ſyſtem 
was firſt formally introduced amongſt us about 
the twentieth year of William the firſt, and 


* Wright's int.1. ten. c. 2. 


that 
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that too by conſent of the general council, 
tho theſe unlettered ſenators were unappriſed 
of the hardſhips conſequent thereupon, which 
afterwards gave. juſt occaſion of complaint. 
We may remember, that, according to this 
policy, the ſovereign is fuppoſed to be the 
original proprietor of the whole territory, and 
to have granted it, or the greateſt part of it; 
in various diſtricts, to his military chieftains, 
and they to have parcelled out their domains 
to ſubordinate tenants ; ſo that all lands are 
reputed to be holden immediately or mediately 
of the crown. The terms or conditions, on 
which they are holden, form the various kinds 
of tenures ; and thus it happens, that * the 
introduction of feuds and of tenures is ſpoken 
af as the ſame fact or event. | 


Tenures are divided into eccleſiaſtical and 
lay, free and baſe. | 


I. Eccleſiaſtical or ſpiritual tenures are that 
in frantalmoign, and that by divine ſervice z 
but the latter is no longer in uſe. Frankal- 
moign has little or no alliance with the feudal 
ſyſtem, except as being ranked among tenures, 


d Wright's int. I. ten. c. 2. 


All 
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All eccleſiaſtical perſons and corporations now 
hold their lands and tenements by this tenure, 
that is, by doing undefined ſpiritual ſervice. 
They are freeholders in the ſtrongeſt ſenſe, 
and therefore any portion of tithes, or other 
eccleſiaſtical dues capable of tenure, holden 
either by ſpiritual perſons, or by ſuch lay 
impropriators as have ſucceeded them in their 
eſtates and immunities, are freehold eſtates, 
whatever be the condition of the lands them- 
ſelves out of which they iſſue, ſuch fruits 
being a ſeparate and diſtin&t inheritance. 
Thus the lay impropriator of tithes ariſing 
from copyhold lands is intitled, as a free- 
holder, to vote at county elections. And, in 
this view, tithes muſt be excepted and diſtin- 
guiſhed from rents, and the like, iſſuing out 
of lands, which will follow the nature of their 
principal, and cannot be freehold, unleſs the 
ſtock from which they ſpring be alſo of that 
tenure, 


IT. Lay tenures among our anceſtors were 
reducible to four general ſorts, two of which 
were conſidered as free, and the other two as 


baſe or ſervile. | The firſt kind was where the 


© Brack. I. iv. . 28. 1 Black. tracts, 115, 6. 
9 ſervice 


22 Of the tenure Feſtates, and of LECT. 29; 
ſervice or terms of holding were honourable; 
but uncertain, (eſpecially as to time, as attend- 
ance on the king in war) and was called tenure 
in * chivalry” or by knight-ſervice, This 
is the moſt properly feudal tenure; and this 
drew after it thoſe conſequences and hard- 
ſhips which fir William Blackſtone * hath fo 
clearly and elegantly explained. Of the ſame 
nature was tenure by grand ſerjeanty, except 
that the ſervice, inſtead of being purely mi- 
litary, was of ſome other honourable kind; 
The ſecond ſort of tenure was called © ſocage; 
which, tho leſs dignified, was a happier con- 
dition for the tenant than the former, this 
being exempt from the moſt rigorous of 
the feudal exactions, and the ſervices being 
both reduced to certainty, and not unbecom- 
ing a free man to diſcharge, as fealty, (that is, 
taking an oath of fidelity to the lord or feudal 
ſuperior) fealty and pecuniary or ſome other 
rent or render, or the like. Theſe were the 
two ſpecies of free tenure. The other two 
* ſorts; in which the. ſervices were baſe and 
ſervile, were both included under the term 
« vlenage.” If ſuch diſparaging ſervices 
were reduced to a certainty, the tenure was of 


4B. ii. c. 5. e Brat. I. iv. e. 28. F 5. 
a third 
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a third kind, called privileged villenage ; if 
they were uncertain, it was of the fourth and 
laſt ſort, namely pure or complete villenage. 


But now, by that great acceſſion to public 
liberty, the ſtatute * for aboliſhing the court of 
wards and liveries and the feudal hardſhips, 
all tenures are turned into free and common 
ſocage, with a reſervation * of frankalinoign, 
and copyholds: and the honorary ſervices, 
but not the rigorous burdens and exactions, of 
grand ſerjeanty. are alſo to remain. From 
this happy era it has been uſual to diſtinguiſh 
eſtates, in reſpe& to the quality of their te- 
nure, into freehold and copyhold. 


Socage, or as we now term it, freehold, 
land is' ſuch as is pleadable at the common 
law, that is, recoverable in the king's ſuperior 
courts. And, farther, ſuch land may be 
alienated and transferred from one proprietor 
to another, without the intervention of the 
authority of any feudal ſuperior; whereas. 
copyholds muſt ſtill paſs through the hands 


f 22 C. II. e. 24. eh 7. 
d Old ten. t. frank fee, F. N. B. 13 C. Hal. notes. (a) 


Vo. II. D of 
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of the lord of the manor, in whoſe domain 
they are included. 


Two general ſorts of copyholds ' have re- 
ſpectively ſprung from the two kinds of vil- 
lenage which I have mentioned. 


I. Such copyholds as are now holden by 
copy of court roll, according to the cuſtom of 
the manor, but not (even nominally) at the 


In one of our moſt valuable report books, (Dougl. 724, 5. 
n.) a noble and learned judge is repreſented; © in order to excite 
inveſtigation,” as diſcuſſing the origin »f copyholds, and arguing, 
from the laws and cuſtoms of divers northern parts of Europe, 
the improbability “ that all copyholders were originally vil- 
leins, and that by the mitigation of villenage, and the progreſs 
of enfranchiſement, the eſtate grew, by degrees, to be more 
free and permanent, till it came into the condition of a copy- 
hold.” The term © villenage ” poſſibly here means the con- 
dition of the perſons ; (it is uſed in the ſame ſenſe Weſt Symb. 
p. i. & 380, which, and the following $, are forms of manumiſſion) 
but it more commonly ſignifies the tenure of the lands. 
That copyholds ſprang out of the tenure called “ villen- 
age,” and that they progreſſively advanced in privileges, is 
confirmed by the general voice of legal antiquarians. But 
that all thoſe, who held lands by that tenure, were not villeins, 
(which his lordſhip's diſcernment and arguments tend to prove) 
is rendered certain by indiſputable authority. Nothing can be 
more explicit than the following paſſages to ſhew that freemen 
might hold lands in villenage,-* gui tenet in wvillenagio, s1vs 
LIBER, SIVE SERVUS, faciet de willenagio, &c.”” And again— 
« fenebitur ad incerta, ita tamen quod ſi liber homo fit, hoc faciet 
nomine VILLENAGI11, © non nomine PERSONA. (Bract. I. iv. 
c. 28. 5 5.) And fir Edward Coke (1 Inſt. 58. a. 116, a. b.) 
ſpeaks, and cites many paſſages, to the ſame effect. 


will 
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will of the lord, are derived from the privi- 
leged ſort of villenage, called villan ſocage. 
This tenure chiefly ſubſiſted in lands of 
antient demeſne, the antiquum dominicum regis, 
which was in the hands of the crown in the 
times of Edward the confeſſor, or of William 
the firſt, Theſe © eſtates, however, have long 
loſt the name of copyholds, and are tiled - 
cuſtomary frecholds. In this caſe, as in 
others, additio probat minoritatem; and lands 
of this tenure, in ſubſtance, more reſemble 
mere copyholds than mere freeholds: for they 
can be conveyed only by a ſurrender in the 
manor court; and whatever be their value, 
they do not intitle the owner to vote for 
knights of the ſhire. The reaſon “, antiently 
alleged, why theſe tenants could not alien 
according to the general mode of conveyances, 
was that the freehold of their lands was in 
the lord. But fir Edward Coke ſtiles them 
copyholders of frank tenure: and it is now 
admitted, that they have a freehold; which 
denomination however they ſcem to have 


* 3 Cro. 229. 2 Vent. 143. Carth. 432. Ld. Raym. 


1225. 
St. 31 G. II. e. 14. m Bract. I. iv. tract. 1. 
c. 28. 5 5. » Compl. copyh. 5 32. 
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originally acquired rather from the quantity 
of their intereſt, as having never been really 
or nominally tenancies at will, than from the 
quality of their tenure, 


II. The ſecond fort, or mere copyholds, 
are ſuch as were antiently holden in pure vil- 
lenage, and were then really, but are now 
nominally, enjoyed at the will of the lord; for 
it is at preſent added, “ according to the cuſ- 
tom of the manor,” which qualifies and re- 
ſtrains the arbitrary diſcretion of ſuch lord; 
tho he ſtill, in contemplation of law, retains 
the freehold (in reſpect to the quality of the 
tenure) of all lands ſo granted or demiſed 


within his ſeignory. 


All copyhold lands * are within and parcel 
of ſome ſeignory or manor. 


Manors are faid to be not unknown among 
the Saxons ; but they are much more allied 
to the Norman and feudal inſtitutions. A 
manor, at this day, may be conſidered as 
conſiſting of demeſnes and ſervices. The 


* 1 Inft. 58. b. x Cro. 103. 


demeſnes 
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demeſnes are ſuch parts of the diſtrict as are in 
the lord's occupation, or leaſed out at his free 
will and pleaſure, uncontrolled by the cuſtom 
of the manor. The ſervices include attend- 
ance at the lord's courts, due in reſpect to ſuch 
lands as originally were, or are ſuppoſed to 
have been, granted out on various conditions 
of tenure. They alſo comprehend the antient 
reſerved rents, fines for admittances, and the 
like. Thus they increaſe the revenue, and 
ſupport the territorial juriſdiction of the lord. 
Beſides which, lords? of manors are intitled to 
certain franchiſes and emoluments, derived 
from the king's grant, real or ſuppoſed, as the 
right of having parks, and many branches alſo 
of royal revenue, which the law, without 
either a preſcription or expreſs conceſſion to 
the contrary, would till veſt in the crown. 
The uncultivated reſidue of the manerial diſ- 
trict was termed the lord's waſte, and ſerved, 
as fir William Blackſtone obſerves ?, for pub- 


lic 


It ſeems, divers franchiſes of a manerial kind may be 
preſcribed for in a que tate by perſons, not lords of a manor. 
(1 Inſt. 114. a.) 

1 2 Black. comm. 91,—-—The preſumption is, that the lord 
of a manor is intitled to the ſoil of the waſtes in the manor, yet 
any other may exclude him by proefs of acts of ownerſhip. 
(Saliſbury & Fearne v. Rhodes & others, B. R. Mich. 


D 3 148. 
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lic roads, and for common of paſture for the 
lord and his tenants. 


As manors therefore (to which honours, 
baronies, lordſhips, and ſeignories are ana- 
logous) proceed on the idea chiefly of feudal 
donations, and as by the ſtatute of Weſt- 
minſter the third *, paſſed in the eighteenth 
year of Edward the firſt, new grants of lands 
are to be holden by the ſame ſervices as the 
grantor himſelf held them, or, as it is ſome- 
times expreſſed, ſubinfeudations are prohi- 
bited, hence it is agreed, that manors cannot 
be created at this day, but muſt have ſub- 
ſiſted antecedent to the enacting of that 
law. That a ſubje& cannot now conſtitute 
ſuch new manor is apparent: and it is ar- 


14 G. III.) — Theſe waſtes may be approved or incloſed by 
the lord, (2 Black. comm. 34.) or any other ſeiſed in fee of part 
of ſach waſtes, (3 Durn, & Eaſt 445.) leaving a ſufficiency of 
common; but not where there is a preſcriptive claim to dig for 
gravel, or any right of eſtovers. (2 Durn. & Eaſt. 392.) It 
ſeems, that trees in or near highways belong to him, who has 
the freehold on both ſides, whether lord of the manor or other- 
wiſe: where that is not the caſe, they appertain, I preſume, to 
the lord of the waſte over which the way is uſed; ſuch claim 
however being ſubject to be defeated by proof of ownerſhip in 
the ſoil, (1 Brownl. 42. Bro. t. chimin. pl. g. 15.) 
C. 1; which chapter, from its initial words, is called the 
ſtatute of guia emptores. 
gued, 
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gued, * that the crown is under the fame diſ- 
ability. But tho a new manor cannot be 
created, it ſeems, the fame * manor may be 
ſubdivided, and that the ſubdiviſions may ſe- 
parately retain manerial rights. 


Land, mere freehold, holden of a manor, 
is not parcel thereof; but only the rent and 
ſervices iſſuing out of ſuch land. By * the 
grant, however, of a manor eo nomine, it ſeems, 
all the demeſnes and ſervices will be effectual- 
ly conveyed, as a caſtle. And here it muſt 
be noted, that the manor itſelf, like the 
tenements holden of it, may be, as ſome hold, 
of copyhold tenure, and demiſed by the lord 


of a ſuperior ſeignory. 


1 Sho. 142.,——1t had been admitted in a former caſe, that 
the king cannot convert a manor into an honor, any more than 
he can change a chace into a foreſt ; and that he cannot create a 
new honor, but by a& of parliament. (1 Bul. 196.) And in- 
deed the difference between a manor and an honor does not 
ſeem defined, except that the latter appears to be a term of 


greater dignity. 
t Cro. Eliz. 19. 39. Ow. 138. 2 R. A. 122. Lat. 224. 
v2R, A. 120. * 1 Inſt. 5. a. 2 R. A. 121. 


Y 1 Inft. 58. b. Vel. 190, 1.——PBut this point is much con- 
troverted, (Ibid. 13th ed. n. 2.) | 
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A manor conſiſts eſſentially of ſervices as 
well as of demeſnes. Of which ſervices a prin- 
cipal one is attendance at the lord's court. 
There *cannot be a manor without a court 
baron, nor a court baron without two ſuitors. 
If, therefore, the lord has by eſcheat, or other 
means, all the frec holds, and all thoſe tenements 
which were antiently copyhold, or all except 
one, the manor is expired. But it ſeems, if there 
are two *remaining ſuitors of either ſort, that 
is, both frecholders or both copyholders, this 
will ſupport the exiſtence of the manor, 


There is no tcnant in the law, ſays fir Ed- 
ward Coke *, that holdeth by copy, but only 
this kind of cuſtomary tenant ; for no man 
holdeth by copy of a charter, or by copy of a 
fine, or ſuch like ; but this tenant holdeth by 
copy of court roll. Such tranſcript ſubſtan- 
tiates and proves the tenant's title, And it is 
neceſſary, that the copyhold tenement ſhould 


2 R. A. 121,122, 6 Co. 64. a. 67. a.———But tho a ma- 
nor in legal ſtrictneſs be extinct, (eſpecially quoad juriſditionem) 
yet it may, by having the reputation of a manor, paſs by that 
name in conveyances ; (Vel. 191.) and in theſe days, game- 
keepers are commonly appointed by the lords merely of ſuch re- 
puted manors. | 

d See r Inſt, 58. a, 5 Mod. 382. Vel. 191, 

© 1 Inſt. 57, 58. | 
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LECT. 20. cuſtoms relative to copyholds. 41 


have been demiſable, tho not actually demiſed, 
from immemorial antiquity. Thus a copy- 
hold tenement, eſcheated to the lord, and kept 
in his hands many years, may be again, as ſuch, 
granted out by him. But copyholds * cannot 
begin at this day. Land, which never had 
that quality, cannot now be inveſted with it *, 
either by act of the parties, or operation of 
law. 


A * copyholder by deſcent has a com- 
plete title, before admittance, except againſt 
the lord. Therefore he may * maintain an 
action of treſpaſs, as well as of ejectment. 
But it has been adjudged, that a ſurrenderee 
of a copyhold cannot, before an admittance, 
ſue in treſpaſs, tho he may have an eject- 
ment, at leaſt againſt the ſurrenderor, 


12 Durn. & Eaſt 424, 5. 

© A remarkable caſe on this head is laid down, 2 Sid. 82: 
that if a perſon poſſeſſed of a copyhold eſtate becomes king, its 
copyhold quality ſhall be ſuſpended, in reſpect to the royal dig- 
nity : yet the terement ſhall become copyhold again in the 
hands of the next poſſeſſor, being a ſubject. See 2 Durn. & 


Eaſt 415—425. 
f 2 Durn. & Eaſt 198., t 4 Co. 23. b. Noy 172, 
hd x Cro. 349. 11 Durn. & Eaſt 600 &c. 


By 
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By recent authorities * it appears, that on a 
proper caſe laid before the king's bench, that 
court will grant a mandamus to admit a per- 
ſon intitled to a copyhold, tho the doctrine 
formerly prevailed, that in ſuch caſe, no re- 
lief was to be had but in a court of equity. 


The law reſpecting copyholders, may be 
farther conſidered, and perhaps not unuſefully, 
by dividing it into two parts, namely, into 
ſuch rules as are available without any ſpecial 
cuſtom to be urged in their ſupport, (being 
for the moſt part common to them and to 
freeholders alike) and ſecondly, ſuch as may 
be maintained by cuſtom, properly eviden- 
ced, but which abſolutely need that ſup- 
port. 


I. Firſt then, when the will of the lord be- 
came nominal, and a copyholder might have 
an eſtate in fee, deſcendible to his heirs, it was 


holden, that the courſe of ſuch deſcent 


* 1 Will. 283, 4. 2 Durn. & Eaſt 197, 8. 484, 5. 

1 Toth. 2, 3. 2 Cro. 368. S. C. 2 Bul. 3 36. per tot. cur. 
Doddridge mutat# opinione, Fr. max. eq. 24 1 R. A. 108. 
1 Rol. 125. 195. 

m 4 Co. 22. a. 


ſhould 
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common law. Some deviation from theſe 


rules is allowable, if the cuſtom be ſtrictly 
proved. But a cuſtom, that where there 
was no ſon or daughter, the lands ſhould de- 
ſcend to the eldeſt ſiſter, was holden not to 
intitle, by implication, the eldeſt niece, For, 
if the cuſtom is not fully explicit, the com- 
mon law muſt regylate the courſe of de- 
ſcent. 


On the ſame ground of permanent title, 
* he may maintain an action of treſpaſs, even 
againſt his lord, if he be wrongfully, or con- 
trary to the cuſtom, diſturbed in, or removed 
from, his poſſeſſion. So alſo it is every day's ex- 
perience to try the right of copyhold eſtates in 
actions of ejectment, tho ® legal arguments and 
authorities have been urged againſt the practice. 
Another general property of copyholds is thus 
laid down by fir Edward Coke“, that if there 
be no cuſtom to the contrary, waſte, either 
permiſſive or voluntary, of a copyholder, is 


" x Durn. & Eaſt 466 &c. © Lit. $ 77. Co. ad loc. 
? Gilb. tenures, 213, 4, 5+ 3 1 Inſt, 63. a. 


Xx a for- 
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| a* forfeiture of his copyhold. In theſe * caſes, 


tho they might be varied by ſpecial circum- 
ances, if the waſte was voluntary, a court of 
equity would, in general, refuſe to extend its 


relief, by reinſtating the copyholder in his 


lands. As to the moſt common ſpecies of 
waſte, the felling of timber trees, a * copy- 
holder in fee may intitle himſelf to them by 
alleging and proving a preſcription for that 
purpoſe : but a copyholder for lives, without 
a compulſory power of inforcing a renewal, 
cannot ſet up ſuch a cuſtom; for it would be 
void in law ; otherwiſe perhaps, if he may no- 
minate his ſucceſſor. Where the cuſtom is 
ſilent, and the copyhold is of inheritance, 
neither the lord, nor ſuch copyholder, can 
fell timber, but by mutual agreement. 


If a“ copyholder attempt to alien by 
deed it is a forfeiture, But * by the ge- 
neral cuſtom of the realm he may alien by 


As to forfeitures, and ſeiſures ab/olxte or guouſy; ſee 3 Durn. 
& Eaſt 162— 4 * 

* Str. 44”. t Noy 2. Gilb. tenures, 237, 8. 

v 2 Dorn. & Eaſt 746 &c. 

* Anon. caſc in Dom, Proc. 6 Vin. abr, 228. 9. 12 Mod. 


Lit. $ 74. „ Inſt, 59. a. & n. 4. 13th ed. 
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ſurrender in court, or to the lord himſelf 
out of court, and, according to * ſome autho- 
rities, to the ſteward out of court and out 
of the manor, and without any ſpecial cuſ- 
tom alledged. 


It ſeems alſo univerſally true that * for 
every admittance of a new tenant a fine is due 
to the lord. Fines © are either uncertain, or 
reduced by cuſtom to a certainty. But * tho 
they are uncertain, and arbitrable, as it is. call- 
ed, yet they ought to be reaſonable, of which 
the judges have from time to time determi- 
ned. It has been * ſettled for above a century, 
that two years improved value, where it is 
arbitrable, is a reaſonable fine: and in this 


computation, a deduction muſt be made for ; 


quit rents, but not for land-tax: and thus 
the matter reſts. It ſeems, * one groſs fine 


ought 


a Sal. 184. and ſeen. 6. to 1 Inſt. 59. a. 143th ed ur- 
renders, depending on ſpecial cuſtom, muſt be ſpecially pleaded. 
(1 Init, 59. a.) * 

d x Inſt. 59. b. Burr, 206—2 18. Obj. (Dougl. 729 &c.) that 
without a ſpecial cuſtom, no fine is payab e: but the court de- 
fired the counſel --»tra to confine himſelf to the ſecond ground. 

© x Inſt. 59. b. d Ibid, 

* Dougl. 722 &c. and n. 

bid. For this caſe appears perfectly reconcileable with 
the more recent one, (ibid, 727. n.) where ſeveral fines for ſe- 

| veral 
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ought not to be aſſeſſed for ſeveral diſtinct 
copyhold tenements. Where copyholds are 
only for life, (ſays chief baron * Gilbert) and 
fall into the lord's hands, there the intereſt 
paſſes from him, and ſo arbitrio domini res 
ſtimari folet. But in ſuch caſe it is perfectly 
diſcretionary, whether he will grant them out 
anew as copyholds, or leaſe them out as his 
other freeholds, uncontrolled by the cuſtom 
of the manor, or retain them in his own oc- 


cupation. 


II. A ſecond ſet of rules, relating to copy- 
holds, are ſuch as may be valid, being ſup- 
ported by Special cuſtom, which is the life of 
this tenure. For, as fir Edward Coke ob- 
ſerves ", what a copyholder may or ought to 
do, or not do, the cuſtom of the manor muſt 
direct. It is a very general quality of copy- 
holds, to be alienable only by ſurrender, and 
that if they are deviſed, it muſt be by a ſur- 
render to the, uſe of the deviſor's laſt will. 


veral copyholds were joined in the ſame general count in the de- 
claration : but it did not follow that they were not ſeparately and 
reſpectively aſſeſſed. : 

* Gilb, ten. 239. d 1 Inft, 63. a. 


Yet 
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Vet it has even been alleged, that by ſpecial 
cuſtom a deviſe of a copyhold may take effect 
without ſurrender. However ©, a cuſtom, if 
there be any ſuch, that copyholds ſhould not 
be ſurrendered to the uſe of a will, or that 
being actually fo ſurrendered, they ſhould not 
paſs thereby, is a void cuſtom, and does not 
defeat the conſequent devile. 


By ' cuſtom, co-operating with the ſtatute 
de donis, mentioned in the laſt lecture, copy- 
holds may be intailed. But “ where they 
may be intailed, the intail may alſo be barred : 
and if no cuſtom directs the manner of bar- 
ring it, it may be done by a ſurrender : for 
otherwiſe it would amount to a perpetuity, 
that is, a perpetually unalienable eſtate : 
which is abhorred and rejected by the policy 
of the law. If lands have been granted to 
ſeveral perſons and the heirs of their bodies, 
this is not a ſufficient evidence of their being 
grantable in tail without the addition of far- 
ther proof, as that a remainder over had 
been limited, or that tlie iſſue in tail had 


1 Lit. rep. 26. * 3 Bro. 288. Lit. 5 73. 
m 2 Vez. 601. " 1 Inſt. 60. b. 2 Vez. 601. 


avoided 


48 Of the tenure of eflates, andaf l x r. 20. 


avoided the alienation of his anceſtor ; 
(which proofs would be poſitive) or (pre- 
ſumptively,) that the lands had been fo long 
enjoyed in a courſe of deſcent according to 
the intail, as to exclude the idea of a fee ſim- 
ple conditional, ſuch as was common in free- 
hold lands before the ſtatute de donrs. But 
* if the tenements have been uſually grantable 
in fee, this cuſtom will warrant a grant in tail 
or for life, tho there has been no inſtance of 
the like before, for mne majus continet in ſe 
minus. By the general law of copyholds a 
wife ſhall not be endowed, nor ſhall a huſband 
be tenant by the curteſy, of ſuch lands. Yet by? 
ſpecial cuſtom a wife may be endowed or in- 
titled to her cuſtomary eſtate, called her free- 
bench, in her huſband's copyhold lands, and 
that to a larger amount than is directed by the 
general common law. But where the cuſtom 
was, that the widows of copyholders, dying 
ſeiſed, ſhould be endowed, and the deceaſed 
copyholder, by licence of the lord, had made 
a mortgage term of 99 years, it was holden, 
the claim of dower ſhould be poſtponed to 


© 1 Inſt. 52: b. | 
y 4 Co. 22. a. 30. b. 1 Cro. 361. 1 And. 192. 
23 Lev. 385, 6. r Cowp. 481, 2. 
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that of the mortgagee. For the concurrence 
of the lord reduced the eſtate completely un- 
der the power of the huſband. Dower, in- 
deed, at common law, extends to all ſuch 
freehold lands of inheritance, as the huſband 
is ſeiſed of at any time during the coverture. 
But free-bench in copyholds uſually depends 
on the huſband's dying ſeiſed. And even an 
unexecuted agreement by him to ſell, (where 
of courſe there was a dying ſeiſed) has, in 
chancery, been carried into ſpecific perform- 
ance, in total excluſion of the widow's claim. 
So ſpecial cuſtom may intitle a huſband to 
be tenant by the curteſy. And * ſuch cuſ- 
toms are not to be conſtrued according to the 
rigid and ſcrupulous ſtrictneſs of former 
times, but rather ſo as to introduce unifor- 
mity in the rules of property; for theſe uſages 
are not in derogation of the general law. 
However, it may often happen, that a wife 
will not be indowed in her huſband's copy- 
hold lands, when ſhe might have claimed 
dower, if they had been freehold, according to 
the courſe of the common law, 


* 2 Vez. 631 &c. 638 &c. 
t 1 And. 192. 2 Leon 109. 208, * Wms. 69. 
I Vea. 55. 2 Atk. 526. 
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The doctrine of tenures having been thus 
ſhortly diſplayed, I ſhall now proceed to ſome 
obſervations on the nature of cuſtom and pre- 

ſcription, with which, as it is apparent, the 
ſubject, I have been diſcourſing of, is very 
cloſely connected. 


The * diſtinction taken between cuſtoms 
and preſcriptions 1s this, that the former 
muſt be confined to the boundaries of ſome 
place, the latter are referred to one or more 
perſons. Thus a right, ſubſtantiated by uſage, 
and claimed as ſubſiſting within the local li- 
mits of a pariſh, borough, or manor, is a cuſ- 
tom. But if a man alleges, that he and his 
anceſtors, or he ” and thoſe whoſe eſtate he 
hath, or if corporations, ſole or aggregate, 
claim, that they and their predeceſſors have 
been uſed to enjoy, receive, or exerciſe the 
particular rights and immunities inſiſted upon, 
theſe are perſonal, and ſtiled preſcriptions. 
Thus alſo * perſons in certain ſtations may 
eſtabliſh a title in the ſame manor ; as where 
a chief juſtice preſcribes, that he and all chief 


* Dag. p. ii. c. 13. | 
Y This is called a preſcription in a gue efate; and tho thus 
referred to perſons, is eſſentially local. A copyholder cannot ſa 
preſcribe. (Dougl. 713.) 
Co. comp. cop. 5 33. 
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juſtices of that court have been uſed to grant 
and diſpoſe of particular offices, or a ſerjeant 
at law preſcribes to be ſued as defendant by 
_ writ, and not by bill. 

The things claimed by cuſtom or preſcrip- 
tion muſt be, legally ſpeaking, of an incor- 
poreal nature, as a right of way, of common, 
or the like; for a title to /ands cannot be fo 
b. r 


It is mentioned by ſir Edward Coke, thev 
ſuch things cannot be preſcribed for, the title 
to which is incomplete without matter of re- 
cord, as a deodand, (that is ſome * chattel 
which has been the moving cauſe of a per- 
ſon's death) which, it is ſaid, cannot be ſeiſed, 
(for the uſe of the lord of the manor, who 
Claims it) till a finding, by a jury, of the mat- 
ter of fact. This doctrine, however, is diſ- 
puted ; and it ſeems more reaſonable, that the 
right to deodands may as well be preſcribed 


2 1 Inft. 114. 4. 

d See 1 Cro. 8. 1 Sal. 220. Foſt. 266, 7. 

This diſſent from fir Edward Coke, in a very material 
point, is founded on a manuſcript opinion, tranſcribed among 
my precedents of pleadings, and given (as I always underſtood) 
by Mr, J. Yates, ſome years before his elevation to the bench, viz. 


26th June 1758, | 
E 2 for 
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for as any other right, that is founded on a 
grant ſuppoſed to be loſt, tho the mode of 
completing the lord's title to the thing for- 
feited muſt be aſcertained by a jury. | 


In the ſpiritual court, the ſpace of fifty 
years, it is ſaid, makes a preſcription. But 
in courts of common law, cuſtoms and pre- 

ſcriptions, in order to be valid, muſt ' have 
ſubſiſted from time immemorial, uninterrupt- 
edly in point of right, tho not of actual uſe or 
enjoyment. | For if the * poſſeſſion has been 
interrupted for ten or twenty years, that will 
not deſtroy the preſcription. Poſitive proof 
of the interruption of the right within the 
time of memory, legally ſpeaking, (that is 
ſince the beginning of the reign of Richard 
the firſt) will deſtroy them. The difference 
between interruption of the right and inter- 
ruption of the poſſeſſion will (like moſt points 
of law) appear clearer from example. If, * 
then, a man has an inheritance in a right of 
common, and takes a leaſe of the common- 
able land, after the determination of the leaſe, 


4 Str. 88. © 1 Inf, 114. b. 
f Lit. $ 170. 1 Inſt. 115. a. 
r 1 Inſt. 114. b. 2 R. A. 271. See 2 Vern. 250. 
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he may renew his claim to his right of 
common. But if he takes as high and dur- 
able an eſtate in the land, as he had in the 
right preſcribed for, the right itſelf is inter- 
rupted, and the preſcription extinguiſhed and 
deſtroyed. . 


Cuſtoms muſt be compulſory, not left to 
choice: they muſt be certain, not ambi- 
guous : and laſtly, they muſt be reaſonable. 
But it is not always neceſſary that the cauſe ' 
or conſideration on which they were founded, 
ſhould be developed and appear. It is ſuf- 
ficient, if they are not poſitively unreaſon- 
able; as being arbitrary or oppreſſive, or © 
local uſages, which, without a proſpect to 
general utility, are alleged to affe&t ſtrangers 
or ſojourners. It has been determined to be 
a void cuſtom, that a married woman, ſeiſed 
in fee of copyhold lands, may diſpoſe of her 
eſtate without her huſband's joining in the con- 
veyance, Which I ſpecifically mention as a 
matter not unlikely to recur. But as to the 


bh See 2 Durn. & Eaſt 758, g. 
i There ſeems a difference in this reſpect between cuſtoms 


and preſcriptions. (Dougl. 126. Cowp. 47, 48.) 
* Fitzgib. 51. 1 2 Will. 1. 
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unreaſonableneſs of cuſtoms, (of which as a 
matter of law the court decides) it is hardly 
poſſible to lay down ® general rules; nor can 
it be expected, that judicial precedents, 
except cloſely in point, can have a controlling 
influence on ſucceeding determinations. 


Other maxims are, that no cuſtom or pre- 
ſcription can (in the pleadings on record) be 
ſet up againſt another oppoſite thereto : that 
*a man cannot allege a cuſtom or preſcription 
againſt an act of parliament: and * that no 
cuſtom or preſcription can authoriſe what the 
law conſiders as a nuſance. 


It would formerly * have vitiated a cuſtom, 
if it interfered with the king's prerogative. 
But this objection ſeems at an end. For the 
ground of it was the maxim, © nullum tempus 
occurrit regi, and that, as hath heretofore * 
been mentioned, is abrogated by a modern 
* ſtatute. But in order to eſtabliſh a title 


m See Dav. 32, 33. Dougl. 126, 203 &c. 

» g Co. 58. b. 2 Mod. 1053. Iſſue muſt be taken on the 
cuſtom firſt alleged in the pleadings. 

„ 1Inſt. 115. a, See 3 Durn. & Eaſt 271 &c. 

P2R.A.265, 2 R. A. 264. Dav. 33. b. Wect. III. 
29. III. c. 16. * St, of limit. 32 H. VIII. c. z. 
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by preſcription, in @ fſubje ct of the realm, it 
is ſtill neceſſary to prove, that the conteſted 
right was enjoyed by thoſe, under whom the 
title is derived, within the laſt ſixty years. 


I have here pointed out the more general 
regulations, that govern the title of preſcrip- 
tion, as admitted by our law. The principle 
of this claim, as calculated to quiet poſſeſſions 
and to check litigation, is obvious. © It has 
not eſcaped you (ſays * Ifocrates) that poſſeſ- 
fions, public and private, when a long period 
has inured, are by all men holden and ad- 
judged fixed property and patrimonial inhe- 
ritance. 


Having thus hitherto treated of eſtates in 
lands in reſpect to the quantity of intereſt 
therein, and the tenures by which they are 
holden, I ſhall poſtpone further diſquiſitions 
relating thereto, till after I have given ſome 
account of certain kinds of incorporeal he- 
reditaments, which will be the ſubject of the 
two next lectures. 


» Puf. I. of n. & n. b. iv. c. 12. f 11. 
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LECTURE XXI. 


Of mcorporeal tenements and hereditaments. 


N a former lecture, property was divided 

into thiags corporeal and incorporeal. I 
now recur to this diſtinction for the fake of 
commenting on ſome ſpecies of the latter kind, 
but meaning to confine my preſent obſerva. 
tions to ſuch incorporeal property as is not 
altogether tranſient, nor neceſſarily ceaſing 
with the preſent owner, but capable, by the 
laws of England, of being tranſmitted in a 
courſe of hereditary deſcent, 


There is no occaſion of deriving the diſ- 
tinction of property into corporeal and incor- 


* Heinec, Ant, Rom, I. ii, t. 2. Heinec, elem, juris, I. i. 
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poreal, from the civilians : nor need they have 
referred it to the ſtoic ſchool. It is obvious, 
familiar, and neceſſary in the laws of every 
civiliſed country. But the Romans adhered 
| to the diviſion with more metaphyſical exact- 
; neſs than our lawyers. © Incorporales autem 
ſunt (fays Juſtinian®) gue tangi non poſſunt : 
qualia ſunt ea, que in jure conſiſtunt, ficut - 
REDIT As, USUSFRUCTUS, & obligationes quo- 
quomodo contractæ. With us, on the other 
hand, a truſt or beneficial eſtate in lands is ne- 
ver ranked among incorporeal hereditaments. 
Therefore incorporeal hereditaments, in the 
Engliſh law, may be defined to be ſuch rights 
and eſtates, deſcending or capable of deſcend- 
ing in fee ſimple or fee tail, of which the 
eſſence is merely ideal, and not the object of 
our outward ſenſes. They generally iſſue out 
of ſomething corporeal, and ſtill more fre- 
quently have corporeal fruits and profits. 
Vet even this cannot, it ſeems, be ſaid of all 
incorporeal hereditaments; for inſtance, not 
of all dignities. A* peerage indeed may be 
conſidered in law as territorial : but there are 
dignities, and of the hereditary kind, not local, 


r 1 
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v Infl. I. ii; t. 2. e 1 Inf, 2. a. 
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and not yielding pecuniary emolument, but 
conſiſting in honour and precedence. 


Sir William Blackſtone declares *, that in- 
corporeal hereditaments are principally of ten 
forts, which he enumerates, and of which he 
particularly treats.— It would be of little 
avail to repeat definitions in which I have been 
anticipated, unleſs for the ſake of adding and 
rendering more intelligible ſome obſervations 
not wholly unimportant, where ſuch oppor- 
tunities occur. I ſhall therefore take the 
liberty of recommending to my audience to 
refer themſelves to the chapter of the com- 
mentaries on the laws of England above 
alluded to, intending to employ the preſent 
diſcourſe chiefly in making a few ſupplemen- 
tary remarks on ſome of the ſpecies of incor- 
poreal hereditaments therein deſcribed. 


But I ſhall firſt take notice, that there are 
other incorporeal hereditaments, beſides thoſe 
enumerated and treated of by that analytical 
author, as is implied indeed in his manner of 
expreſſion. Thus, if * an eſtate be granted on 
a condition, the nonperformance whereof may 


4 Comm. b. ii. C. Jo ; @ 3 Co. 2. b. 
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defeat and deveſt the intereſt of the grantee, this 
condition is deſcendible from the grantor to his 
heirs,and is an incorporeal hereditament. Thus 
alſo * the ſeveral ſhares or intereſts in the new 
river water are clearly hereditaments, in which 
a fee ſimple may be acquired: and, apprehend, 
they are to be ranked with thoſe of the incor- 
poreal kind. For they do not ſeem to give an 
abſolute and excluſive right or ownerſhip in the 
water, or in the foil covered with water, to any 
proprietor individually, or to all the proprietors 
jointly, but only a real or freehold intereſt in 
the rents and profits reſulting from a proprie- 
tary ſhare in this undertaking as regulated by 
the legiſlature. Theſeꝰ eſtates indeed have been 
ſpoken of as ſo much land covered with water, 
and it was ſaid, that a fine muſt be levied in all 
the counties through which the river paſſes, in 
order to effectuate a conveyanceof ſuch proper- 
ty. The latter poſition may be true; but the 
former appears to be a miſtake, the undertakers 


f Sho. ca. parl. 207 &c. 

E 2 Vez. 182,——l know, lord Hardwicke (3 Atk. 338.) is 
ſaid to have called ſuch ſhare a corporeal inheritance; adding, 
however, that no one proprietor can receive the profits himſelf, 
but the company or their officers are the common hand tv receive 
the profits, and there is no other way to come at it: which, I 
think, ſhews the proprietor's right to be of an incorporeal nature. 
The metaphyſical definition of incorporeal hereditaments was 
not perhaps in contemplation. An individual proprietor has no 
excluſive right to take any quantity of the water. How could a 
feoffment with livery be made? As to a fine in different coun- 
ties, the ſame, I preſume, muſt be the courſe, in the caſe of a right 
of common in groſs over a large moor extending into more ſhures 


than one. 
E 6 being 


60 Of incorporeal tenements LECT. 21. 


being impowered todig their trenches® in the ſoil 
of others, under certain cautionary reſtrictions. 


Eaſements, as a general term, may include 
rights of way and of common, and divers kinds 
of franchiſes. There are alſo various other eaſe- 
ments: as where a man granted a watercourſe 
through his cloſes, and contracted for himſelf 
and his heirs to keep it in repair, this right, and 
this covenant ſeem clearly incorporeal heredi- 
taments; and the* former can hardly be com- 
prehended in the definition, or uſual under- 
ſtanding of the term“ ways.” 


If the fifth article noticed by fir William 
Blackſtone, viz. offices, is confined to offices of 
emolument, it will not neceſſarily include what fir 
Matthew Hale calls “ founderſhip;” which 
hereditary right of viſiting eleemoſynary cor- 
porations, he there obſerves, ſhall not eſcheat, 
nor be forfeited, becauſe it is tied to the blood. 
This gives occaſion to remark, that incorpo- 
real, as well as corporeal, hereditaments are 
in general, at the ſame time, tenements. For 
fir Edward Coke's definition of tenements, 
quoted in a former lecture, will be found to 
anſwer to moſt kinds of incorporeal heredi- 
taments, except annuities, ſome dignities, and 


>» 2Vern, 431, 2. i 1 Eq. ca. ab. 27. 
* Vel. 163. 1 Brownl. 216. Hal. on F. N. B. 143. 8. 
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ſome franchiſes, namely ſuch as tolls and 
beaconage; which,” laſt is a duty payable in 
conſideration of ſetting up lights for the be- 
nefit of navigation. But founderſhip alſo, or 
the deſcendible viſitatorial power in the 
founder and his heirs over eleemoſynary cor- 
porations, is clearly not a tenement, more eſ- 
pecially as not being liable to eſc heat; for that, 
as we ſhall hereafter ſee, depends on the law 


of tenures. | 


Here likewiſe it may be proper farther to 
premiſe, that the great legal diſtinction, which 
antiently prevailed between hereditaments 
corporeal and incorporeal, was, that the for- 
mer were ſaid to lie in Avery, the latter in 
grant, For lands' might formerly be conveyed, 
without deed, by the ceremony of livery of 
ſeiſin; which act was to give, as it were, 
bodily inveſtiture of the eſtate, and by its 
notoriety to confirm and ſecure the title of 
the alienee. Corporeal poſſeſſions were there- 
fore ſaid to lie in livery. But as incorporeal 
| hereditaments, which are expreſſed to lie in 
grant, could not be thus viſibly paſſed from 


m Bunb. 101. 
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hand to hand, they required the evidence of 
a written grant or deed; that is to fay, at the 
ſeveral times of the original grant, and of any 
ſubſequent poſitive alienation of them, in ſo- 
Hido, diſtin from any landed inheritance; for 
even theſe might and may ſtill be claimed by 
preſcription, which ſuppoſes ſuch original 
deed or charter, in length of time, to have 
periſhed or been loſt, and therefore reaſonably 
admits immemorial uſage to ſupply its place. 
However the effect of the diſtinction (tho it 
requires the attention of lawyers) is at preſent 
no more: for, by the * ſtatute of frauds, cor- 
poreal hereditaments are, in this reſpect, put 
on the ſame footing with incorporeal, and a 
deed is requiſite to convey in lands a de- 
ſcendible eſtate, or indeed any greater intereſt 
than for the term of three years, 


The ſeveral forts of incorporeal heredita- 
ments, on which I propoſe, in the ſequel of 
this diſcourſe, to make ſome few remarks, in 
addition to what is ſaid by fir William Black- 
ſtone, are, 1. advowſons, 2. rents, 3. an- 
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nuities, 4. rights of common, F. rights of 
fiſhery, and 6. rights of way. The ſubject 
of tithes is more diffuſe, and will occupy the 
ſucceeding lecture. 


I. As to advowwſons, the diſtinction of them, 
into preſentative, collative, and donative, is a 
matter that has been touched upon already in 
treating of the ſeveral kinds of eccleſiaſtical 
benefices. Advowſons are likewiſe either ap- 
pendant to ſome manor, (as all or moſt of them 
originally were) or they are (what is now far 
more common) a detached inheritance, and 
in ſuch caſe are ſaid to be in groſs. The 
more uſual ways, by which their appendancy 
ceaſed, were probably either a grant of the 
manor with an exception as to the advowſon, 
or a grant of the advowſon, taking no notice 
of the manor, or by preſenting to the church, 
and claiming the right in the inſtrument of 
preſentation generally, not as appendant to a 
manor; by which laſt means alſo the ad- 
vowſon became diſappendant. Advowlons * 
may alſo, by various ways, be appendant for 


© Dyer, 103. b. Perk t. grants, $ 104. 1 R. A. 232. 
y Dy. 259. b. 1 R. A. 232. 
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one turn, and in groſs for the other: whence 
it may be inferred, that a man may be ſeiſed 
of the moiety of an advowſon: which is a 
different thing from the advowſon of a moie- 
ty of a church, where there are two patrons, 
and two parſons, in the ſame parochial boun- 
daries. 


He that hath the abſolute intereſt in an 
advowſon may grant it, like any other inhe- 
ritance, in fee, or for life, or otherwiſe, or the 
next avoidance, or the two or three next 
avoidances ſucceſſively, to the ſame, or diffe- 
rent, perſons. Sir William Blackſtone * takes 
notice, that advowſons can only be conveyed 
by verbal grant, either oral, or written. But 
advowſons, merely as ſuch, being a ſpecies of 
incorporeal hereditaments, could * never, in 
any age of the Engliſh law, paſs by oral grant, 
without deed. Formerly indeed, antece- 
dently to the paſſing of the ſtatute of frauds, 
an advowſon, appendant to a manor, might 
have paſſed, as parcel thereof, by an oral grant 
of ſuch manor, conſummated by livery of 


4 1 Inſt. 17. b. r 1 Inſt. 249. a. Hob. 323. 
* 2 Black, comm. 22, © 1 Inft. 332. a. 335. b. 
v z Leon. 208. 
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ſeiſin, without the intervention of any deed, 
and © without. uling the words cum pertinen- 


Fils. 


Lord ” Hard wicke was of opinion, that the 
ſale of an advowſon, after the church was 
become vacant, was not within the ſtatute of 
ſimony, (as ſuch a diſpoſal of the next pre- 
ſentation is) tho void by the common law. 
But whether it depends on the ſtatute or 
otherwiſe, it is clear, that * the grant either 
of a next preſentation, or of the advowſon, 
after an avoidance, is dilallowed on principles 
of public utility. 


As advowſons, during an incumbency, 
may be diſpoſed- of in the owner's lifetime, 
ſo the whole, or a partial intereſt therein, 
may be deviſed. Advowſons in fee, undeviſ- 
ed by the former proprietor, of courſe deſcend 
like other real eſtate : but if * an avoidance. 
happens prior to his death, the next turn is, 
like rent accrued due, a chattel intereſt, and 
veſts in the perſonal repreſentative. An' ad- 


* 1 Inſt, 307. a. ! Ambl. 268, 
* Burr. 1510, 1512- * Wat. c. ix. 
d Fort. 35 1. 3 Atk. 464. C. T. T. 144. 
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vowſon in groſs will not paſs by the word 
* lands,” ina will]; bat it is comprehended un- 
der the terms © tenements and hereditaments.” 


The rights of patronage ought to be exer- 
ciſed gratuitouſly, with uprightneſs and ho- 
nor, for the good of the church, and of the 
parochial congregation, and our law, as well 
as the eccleſiaſtical, abhors ſimony. Yet in 
ſome reſpects an advowſon is appretiated as a 
thing of value. For the plaintiff, in an ac- 
tion of quare impedit, whoſe right of patron- 
age is injuriouſly diſturbed, recovers two 
years' value of the church, if the turn of pre- 
ſentation is loſt, as I ſhall mention again in 
its proper place, hereafter : and an advowſon 
in groſs, deſcending in fee fimple, is aſſetis in 
the hands of the heir, that is, liable to ſa- 
tisfy the demands of bond creditors of the 
anceſtor. 


IT. Of all incorporeal hereditaments, rents 
ſeem to bear the cloſeſt affinity to land. In 
almoſt every reſpect they correſpond with real 


© 3. Ark. 465. 
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eſtates in things corporeal, Sir William 
Blackſtone aſſerts, that rents muſt iſſue out of 
lands and tenements of a corporeal nature : 
this paſſage muſt be reſtricted and explained. 
Formerly indeed, if any payment was re- 
ſerved by a ſubject on an incorporeal heredi- 
tament, it was not allowed to be properly a 
rent. If rent were reſerved on land, and 
ſome incorporeal hereditament, as tithes, 
jointly, tho the ſum was much greater in 
reſpect to the tithes than the land, yet the 
whole was conſidered as iſſuing out of the 
latter, at leaſt in reſpe& to the remedy by 
diſtreſs. If, therefore, a rector demiſed a 
barn together with tithes, the whole rent, I 
apprehend, might have been diſtrained for in 
ſuch barn, as iſſuing thereout, in point of 
remedy, that being a corporeal tenement. 
But, except as to the remedy by diſtreſs, pay- 
ments out of incorporeal hereditaments ſeem 


41 Inſt. 47. a.——But the king might have reſerved rent 
on an incorporeal hereditament, becauſe he could diſtrain on all 
the lands of his leſſee, (Ibid. 13th ed. n. 1.) And ſuch rent might 
always be reſerved on a remainder or rever/ion, from the apparent 
poſlibility of its coming into poſſeſſion; and after the particular 
eſtate determined, the grantor might have diſtrained for all the 
arrears. (Ibid. & n, 6.) 

© 2 Cro. 453. 2 R. A. 451. f 2 Sand. 304. 
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to follow the general nature of rents. Thus“, 
if a lay impropriator demiſe his tithes, tho 
for term of years only, reſerving rent, ſuch 
rent will go to his heirs, without any ſpecial 
proviſion, as incident to the reverſion, like 
payments iſſuing out of corporeal inheritances, 
and will not belong to his perſonal repreſen- 
tatives. If a biſhop * demiſed tithes for 
years, of which he was ſeiſed in right of his 
biſhoprick, reſerving the antient rent, this 
bound the ſucceſſor. But if he made a leaſe 
thereof for life, this was voidable, becauſe the 
ſucceſſor would have been without remedy, 
not being able either to diſtrain, or to bring * 
an action of debt; for that being a perſonal 
action, was not maintainable to recover 
a rent reſerved on a freehold leaſe. This 
is remedied, as to proper rents iſſuing 
out of corporeal hereditaments, by it. 8 A. 
c. 14. § 4; which allows actions of debt for 
rent to be brought againſt tenants for life : 
and by a later ſtatute *, ſuch action of debt 


as vo 


t T. Raym. 18. 2 Saund. 304. d Ibid. | 
i 1 Inſt. 47. a: becauſe the tenant of the freehold muſt be the 
neceſſary defendant; to recover againſt him would be to re- 
cover ſeiſin of the rent; which I take to be the reaſon ſought for, 
(ibid. 13 ed. n. 4.) 
* 5 G. III. c. 17. 
may 
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may be brought by, ſole and aggregate, eccle- 
ſiaſtical corporations, heads and fellows of 
colleges, and others having power of leaſing, 
to recover rent reſerved on 7ithes and mcorpo- 
real hereditaments, tho leaſed for life or lives. 
As to other perſons in general, demiſing in- 
corporeal hereditaments, with a reſervation of 
an annual payment, fir William Blackſtone 
obſerves , that a rent cannot be reſerved out 
of an advowſon, a common, an office, a fran- 
chiſe, or the like : ſuch things are, however, 
frequently demiſed with a reſervation of an 
annual payment to the leſſor: the meaning 
therefore is, that the annual payments are not 
properly rents, becauſe they want the remedy 
by diſtreſs. 


The learned author adds, generally, that 
the grantor of an annual payment out of an 
office, or the like, might be ſubject to an ac- 
tion of debt. This, tho expreſſed with ſome 
hefitation, I ſhould think admitted of no 
doubt. And I take it to be equally clear, 
that a leſſee for years of an incorporeal here- 
ditament, rendering rent, would be liable to 


1 2 Black. comm. 41. 
F 3 the 
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the ſame action, without any expreſs ſtipula- 
tion on his part for payment. And this, not 
the former, is the caſe put in the“ au- 
thority cited. The queſtion is, whether an 
action of debt would lie on a leaſe for life 
of incorporeal hereditaments, by individuals, 
not corporations, and ſo not within the 
ſtatute of George the ſecond. Sir Edward 
Coke, in his liſt of incorporeal heredita- 
ments, in the paſſage cited, ſpecifies tithes. 
If therefore a lay impropriator ſhould 
happen to demiſe his tithes, not for years 
merely, but for life, or ſhould grant any 
greater intereſt therein, reſerving an annual 
payment, but without any expreſs coyenant 
on the part of the leſſee to diſcharge it, it 
does not eaſily appear, (unleſs the above- 
mentioned ſtatute of Queen Anne would be 
conſtrued to extend to this caſe) whether he 
or his heirs could have any, and what reme- 
dy, to recover the arrears at lau, without the 
aid of a court of equity, This is mentioned, 


m 1 Inſt. 47. 2. 

" It would indeed probably be conſidered within the equity 
of that act, tho not a proper rent; yet ſerjeant Hawking 
thought it queſtionable, (Hawk. abr, 1 Inſt. 73.) 


not 
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not as a thing very likely to occur, but with 
a view of expanding and developing the rea- 
ſons and principles of the law. 


Rents, (properly ſo called) as well as eſto- 
vers, commons, or other profits whatſoever, 
granted out of land, or uſes, offices, dignities, 
which concern lands, or are peculiarly and 
certainly local, may be intailed, as tenements, 
within the ſtatute de donzs, becauſe all theſe, ſays 
fir Edward * Coke, favour of the realty. Here 
alſo therefore it muſt be noted, that if a man 
takes a wife ſeiſed in fee ſimple or fee tail of a 
rent, and hath iſſue capable of inheriting it, he 
will be intitled to be tenant by the curteſy of 
ſuch rent: and, e con ves, the wife of a huſband 
ſo ſeiſed will have a right to be endowed out 
of this ſpecies of incorporeal hereditaments. 
On theſe grounds I mentioned the affinity be- 
tween rents and mere landed eſtates, 


III. Annuities bear a ſtrong reſemblance, 
at firſt ſight, to rents. I am not now ſpeak- 


* 1 Inſt. 20. a. ” 1 Inſt, 30, a. 
* 1 Inſt, 144. b. Poph. 87. Mo. 83, 
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ing of ſuch annuities as are granted for term 
of life or years, but ſuch as are conveyed to a 
man and his heirs, which conſtitutes them a 
fee fimple perſonal, and an incorporcal heredi- 
tament. But * of this kind of inheritance a 
huſband is not intitled to be tenant by the 
curteſy, nor a wife to be endowed, Where- 
in we ſee the diſtinction and wide difference be- 
tween a properly real inheritance, as a rent is, 
and this caſe of an annuity, which is one of 
the very few inſtances of a merely perſonal 
hereditament. But, * as being a heredita- 
ment, an annuity, deſcendible in fee ſimple, 
is forfeitable for treaſon. Such * perpetual 
annuity 1s not reſtrained by the laws of mort- 
main from being granted to a corporation. 
Neither “ can it be intailed within the ſtatute 
de donis. If we conſider likewiſe the re- 
medy for it, when wrongfully withholden, 
it appears mere perſonalty, for the arrears 
of it are recoverable only in a perſonal ac- 
tion. So alſo * it cannot be barred, as a rent 
may, by ſuffering a recovery ; (which, in the 


" 1 Inſt, 2. a. * 1 Inſt. 144. b. Poph. 87. Mo. 83. 
See 1 Inſt. 20. a. u 7 Co. 34. b. 
* I Inſt. 2. b. IInſt. 20. a. 


* Dr. & Stud. dial. i. . 30. 2 Bro, 319. 
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form of it, is a real action, to be diſcuſſed at 
large hereafter) nor is it liable to the ſame 
kind of executions on judgments obtained for 
payments of debts or damages, as real eſtates ; 
nor 1s it within the *ſtatute of frauds, fo far as 
that law affects rcal property. It has all theſe 
characters of a perſonal chattel. But ſtill a 
fee ſimple, or hereditary eſtate, tranſmiſſible 
according to the law of deſcents, may be ac- 
quired in an annuity, which cannot be had in 
a groſs ſum of money. Such annuity in fee, 
it ſeems, does not go to, nor is it aſſetts in the 
hands of exccutors. 


And farther, if © an annuity be granted to 
A. and the heirs of his body, this is a fee 
ſimple conditional at common law; (for, as 
I have juſt mentioned, it is not the ſubject 
matter of an intail within the ſtatute de donis 
therefore no remainder over can be good ; 
(except it be.in a * grant of the king) and if 


29 C. II. c. 3. 2 Vez. 178. 

2 Vez. 179; where Dr. & Stud. is cited; but in that 
book, (dial. i. c. 30.) no mention is made of executors; the 
meaning there ſeems to be, that the annuity is not real aſſetts; 
conſiſtently with the form of pleading vient per diſcent, viz, 
that the defendant hath no /ands er tenements by hereditary 
deſcent. 

© 2 Vez. 180. 42 Vez. 181. 
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the condition is performed by A.'s having 
iſſue, the eſtate becomes abſolute, and alien- 
able without any reſtriction *, 


In the grant of an annuity of inheritance 
by a ſubject, the grantor ought to engage for 
himſelf and His herrs expreſsly, in order to bind 
them. But it is * otherwiſe where the grantor 
is a body politic, which hath perpetual con- 
tinuance. And therefore ſuch grant by the 
king is valid as to his heirs and ſucceſſors, 


This doQrine ſeems corroborated by a recent determi- 
tion, (1 Bro. 316 &c. Ambl. 776 &c.) where an annuity 
(after a diſpoſition of it for other purpoſes) was deviſed 
to the teſtator's eldeſt ſon, and on his deceaſe to the 
heirs male of his body, and in caſe of his having no 
iſſue male, to remain to the teſtator's next eldeſt ſon and 
the heirs male of his body. The four eldeſt ſons being dead 
without iſſue, leaving a fifth only ſarviving, whoſe claim was 
thought too remote, it was reſolved, that the annuity ſhould fink 
into the eſtate, The court ſaid, as the ſubject of the deviſe was 
incapable of being intailed, ſo there could be no remainder; for 
there can be no remainder of property, which is not intailable 
within the ſtatute de donis, This, therefore, put an end to the 
claim of even a ſecond eldeſt ſon by way of remainder ; and it 
ſeems alſo bad, with regard to him, as an executory deviſe. But 
it appears to be aſſumed, that if the eldeſt ſon had ever had iſſue, 
(which is a performance of the condition in fee ſimples condi- 
tional,) the whole property in the annuity (ſubje& to antecedent 
charges) would have veſted in him, tho he had never come into 
actual poſſeſſion, (See 5 Bro. ca. parl. 435 &c.) 

f 1 Inſt. 144. b. t Ibid, n. 2. 13th. ed. 

> Ibid, See 1 Bro, $77, &c. 
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without naming them. Here it muſt be ob- 
ſerved, that if A. grants, that he and his heirs 
will pay a yearly ſum to B. and his heirs, 
which forms an annuity in fee, the heirs of 
the grantor will not in law or reaſon be liable 
to this demand, unleſs they inherit from their 
anceſtor, who created it, real aſſetts, that is, 
deſcendible lands or tenements ſufficient for 
that purpoſe. Still it is not a) charge upon 
the land, but on the perſon of the heir, in 
reſpe& to his having of real aſſetts. If annui- 
ties of inheritance, therefore, were more com- 
mon, it 1s obvious, they in general would 
probably be of ſhort * duration. They ſerve, 
however, to illuſtrate the principles and diſ- 
tinctions of our law. 


IV. As to rights of common, to diſplay the 
ſeveral kinds thereof, would be a ſuperfluous 


11 Inſt. 144. b. 

A rent charge may be converted into an annuity by ſuing 
a writ of annuity, (Lit. $ 219, 1 Inſt. 144 b. Ambl. 782.) 

* It was formerly doubted, whether an annuity was A gnable 
at law, tho afſigns were mentioned in the grant, the engagement 
being a perſonal contract, and the thing to be transferred a cheſe 
in achion. But this doubt has been long overruled, relying origi- 
nally, as it ſeems, on the amphibious nature of an annuity of in- 
heritance, and its not being mere perſonalty, (1 Inſt. 144. b. 
13th ed. n. 1. Hetl. 81, 82.) 
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repetition of what is eaſy to be met with and 
underſtood on that ſubject. When a right of 
common 1s ſpoxen of, generally, amongſt 
lawyers, we mean common of paſture; which is 
divided into common appendant, appurtenant, 
and in groſs; and the diſtinctions between 
them are marked in many elaborate and me- 
thodical compilations. Common appurtenant, 
like that in groſs, may be either by pre- 
ſcription, or expreſs grant, and conſequently 
may begin within time of legal memory, 
which is not the caſe of common appendant. 
For that cannot begin at this day; but is of 
common right, as incident to grants by lords 
of manors, previous to the ſtatute of quia 
emptores, ſpoken of in the laſt lecture. Paſ- 
turable common may belong not only to land in 
its common ſenſe, but to an antient meſſuage 
and the fite or curtilage thereof, or to fuch 
meſſuage with the appurtenances. Thus all 
the * inhabitants of a vill may have a right of 
common appurtenant to their reſpective meſ- 
ſuages in the particular commonable diſtrict. 
And if a new houſe is exected on the ſite of 


i 3 Cro. 482. m 1 R. A. 396. 
® 1 Sal. 169. T. Jon. 227. 
„ Say. 81, 82. 2 Leon. 44, 45. Godb. g7. 
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a former one, this right of common will 
remain : but otherwiſe, if a meſſuage 1s built 
where there was none before; for it belongs 
only to the antient inhabitants. 


Sir William Blackſtone ' ſays © there are 
commons without ſtint, and which laſt all the 
year.” They certainly may be either limited 
or otherwiſe as to ie. The phraſe how- 
ever © common without ſtint ” is uſually 
underſtood to anſwer to the old expreſſion 
«© common ſans nombre,” and to mean, that 
the number of commonable beaſts (without 
any relation to time) is not exactly defined. 
But tho the number is not aſcertained, it is 
not therefore unlimited. Both the origin and 
the general reaſon of this claim require, that 
the number ſhould be proportioned to the 

tenement, 


? 2 Black. comm. 34. 

4 1 Sand. 339—346. 1 Mod. 6, 7. W. Jon, 298. 2 Mod. 185. 
2 Will. 274.—— This at firſt fight does not ſeem applicable 
to common 7 gro/s ſans nombre; (1 Mod. 7.) but in ſuch caſe 
it might be ſaid, © /ewart & couchant within the vill,” or the like. 
(1 Sand. 346. W. Jon. 297, 8.)——In a ſvit in chancery to have 
an agreement for a ſtint of common decreed, the court declared, 
there was great difference between ſuch agreement and one for 
an incloſure, It is a proper and natural equity to have a ſtint 
decreed ; and tho one or two humourſome tenants ſtand out, and 
will not agree, yet the court will decree it; but it is otherwiſe 
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tenement, in reſpect whereof ſuch right is 
inſiſted on; in legal language, that the beaſts 
ſhould be ut & couchant on the com- 
moner's own land. The lord * of the manor 
indeed by preſcription may agiſt the cattle of 
ſtrangers ; but not, as it is ſaid, without ſuch 
immemorial uſage. 


Here alſo I muſt obſerve, that fir William 
Blackſtone's account of common per cauſe de 
vicinage is not properly a definition, but rather 
a deſcriptive example, or illuſtration, For 
there are other occaſions where that excuſe 
for treſpaſs may be uſed, namely between the 
tenants of contiguous manors, as well as the 
inhabitants of adjacent vills or townſhips, or 
(which is at leaſt a thing very homogeneous) 
where cattle are lawfully placed in one field 
or paſture, and ſtray into an adjoining common 
ground, being open and unincloſed. But * if 
in the townſhip of A, there are fifty acres 
of common, and in that of B, a greater 


as to an incloſure.” And the agreement was decreed to be 
performed. (2 Vern. 103.) In a ſubſequent caſe (2 Vern, 
575.) it was determined that the majority ſhould not bind the 
reſt diſſentient; but the former precedent ſeems more reaſonable 
and likely to be followed, 

5 1 R. A. 396, * 7 Co. 5. b. 
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extent, and the inhabitants of each have in- 
tercommoned per cauſe de vicinage, yet, as this 
will not authoriſe the inhabitants of A, di- 
rely and without reſerve, to drive their cattle 
on the paſtures of B, ſo neither will the law 
permit them to turn a greater number of 
cattle on their own common than it will bear, 
(which probably might be done with a finiſter 
view) if by reaſon thereof ſome of them 
ſtray into the adjacent lands. For the intent 
of this indulgence of the law was not to give 
a profitable right, but to prevent litigious ſuits 
in open countries. And therefore * the lords 
of contiguous manors may incloſe the adja- 
cent waſtes, and the freeholders of open fields 
may do the like, and reſpectively exclude the 
occupiers of neighbouring lands from this 
excuſe for treſpaſs. By a late ſtatute, among 
other uſeful proviſions, it is enacted, that lords 
of manors, with conſent of three-fourths of 
the commoners, may leaſe out one twelfth 
part of any common or waſte within ſuch 
manor, the rent to be applied in draining, 
fencing, or otherwiſe improving the reſidue; 


ef 4, Co. 38 b. 1 Inſt. 122. a. 2 Mod. 105. 
* 13G. III. c. 81.415 & 18. 


and 
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and that two thirds of the commoners, with 
conſent of the lords of the manor, may ap- 
point the times, when ſuch common paſtures 
ſhall be broke and depaſtured, and when the 
fame ſhall be ſhut and unſtocked. The 
growth of timber, on the ſoil of common 
paſtures, is by two * former acts encouraged, 
with a view to national emolument, and put 
under equitable regulations. 


V. Fiſheries are either included, tho per- 
haps improperly, under rights of common, 
as one ſpecies or claſs thereof, or elſe are re- 
ferred to the head of franchiſes, as when we 
ſpeak of a ſeveral or free fiſhery. Sir Wil- 
liam Blackſtone lays it down, that he who 
claims a ſeveral fiſhery, muſt be owner of the 
ſoil. But fir Edward Coke's ” authority is 
contrary to this doctrine ; and it appears from 
the laſt edition of his firſt inſtitute, that there 
is great diverſity of opinion on this ſubject. 


* St. 29 G. II. c. 36. 31 G. II. c. 41. 

Y 1 Inſt. 4. b. note 2. 13 ed.——Piſcary does not lie in te- 
nure; for the ſoil may be to one, and the piſcary to another; 
and then the lord cannot diſtrain. (Br. t. tenures, pl. 75, Fitz- 
herb. ſci. fa. 100. Godb. 117.) Such a piſcary is not a tene- 
ment, tho a hereditament. (20 Vin, abr. 201.) 

VI, 
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VI. Private rights of way may depend on 
four diſtinct kinds of claim, namely on pre- 
ſcription, on grant expreſsly ſhewn, on a re- 
ſervation in the conveyance of the lands, over 
which the privilege is aſſerted, and laſtly on 
a principle of neceſſity. The title by pre- 
ſcription is the moſt uſual, and it is commonly 
infiſted upon as belonging to land, or to a 
meſſuage; but * whether it can exiſt in groſs, 
and appertain only to the perſon, ſeems a 
doubt among our antient lawyers. This right 
is legally reſtricted in regard to the extent, 
within which it may be claimed. A. cannot 
claim a way over B.'s ground from one part 
thereof to another; this would be a void 
preſcription on the face of it; but a man 
may aſſert a right of way, from one part of 


his own ground to another, over the land of 
a ſtranger. 


He * that has a private way is bound to re- 
pair it. And the grantee of a ſpecific private 
way, in caſe it is overflooded, cannot juſtify 
going on the adjacent grounds; tho this might 
admit of doubt in the caſe of a way by neceſ- 


= See 6 Mod. 3. 4 Vin. abr. 513, 6 Mad. 3. 
© Dougl. 745 &c. 
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ſity. But 4;3bways” are governed by a 
different principle. They are for the public 
ſervice, and, if the uſual tract is impaſſable, 
it is for the general good that people ſhould 
be intitled to paſs in another line.” 


As well rights of common, as private 
rights of way, afford very frequent occaſion 
to defendants in actions of treſpaſs to file 
pleas in juſtification of the ſuppoſed injury, 
as will be mentioned hereafter more at large. 
In the pleadings put on record the kind * of 
way claimed muſt be particularly ſhewn; as 
whether it be a footwav, horſeway, or at 
liberty to be uſed * with carts and carriages, 
or for the purpoſe of driving cattle z whereby, 
when the proof will admit of it, it may be 
extended to juſtify and cover the particular 
treſpaſs ſet forth as matter of complaint in the 
plaintiff's declaration. If'a way is pleaded 
as from neceſſity, the plaintiff's replication, on 
record, may allege, that there is another 
way ; but this is not allowed, if the way is 
claimed by grant, or preſcription. 


4 Fel. 164 * See 1 Durn. & Eaſt 560 &c. 
f 6 Mod. 4. 


I have 
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I have reſerved to be treated of a ſpecies of 
incorporeal hereditaments, which will pro- 
perly admit of more ample diſcuſſion than 
any of the foregoing, namely, Tithes. This 
ecclefiaſtical revenue will be the ſubje& of the 
next lecture. 


82 LE c- 


r 


LECTURE XXII. 


Of tithes. 


COME now to ſpeak of an incorporeal 
' 4 hereditament, that has been productive of 
much litigation in courts both of law and 
equity; and which, from its diffuſiveneſs, is 
difficult to be treated of, either with conciſe- 
neſs or with much regularity. On this ſab< 
ject of tithes I ſhall arrange my obſervations 
in the following method ; firſt, I ſhall inquire 
to whom they are due, next, I ſhall mention 
the diſtinct diviſions of them, then I ſhall 
ſpeak of things not tithable in their nature, 
afterwards I ſhall conſider exemptions from 
payment of tithes, and laſtly, ſhall ſuccinctly 
enumerate the various remedies for recovery 
of tithes, or their value, 


I. Dr. 
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I. Dr. Burn*aſfſerts, that antiently one fourth 
of the tithes in every pariſh was ſet apart 
for the maintenance of the poor. And in the 
epiſtle * from Ælfricus to biſhop Wulfinus, 
called /iber canonum ecclefiaſticorum, and ſup- 
poſed to be written about the year 1052, we 
find theſe words: ſancti patres etiam con- 
ſtituerunt, ut bomines tradant decimas ſuas eccle- 
fie Dei, & ſacerdos veniat & diſtribuat eas in 
tres partes, una ad reparationem eccigſiæ, & fee 
cunda egonis, tertia autem its miniſtris, qui 
curam illius ecclefie gerunt.” But all ſuch or 
ſimilar diſtributions, if they ever prevailed, 
have long ceaſed amongſt us: and tithes are, 
properly and in their nature, an entirely ec- 
cleſiaſtical revenue. Therefore, becauſe the 
crown js intitled to the tithes in places ex- 
traparochial, (as in parts of foreſts) this hath 
been accounted for on a principle formerly 
noticed, that the king hath both a ſpiritual 
and temporal capacity. But within pariſhes 
all tithes are due, of common right, to the 
rector: and if he be inducted on an illegal 


Jurn juſt. t. poor, $ 1. 1 Black. comm. 384. 
> Wilk. Ll. A. S. 156. Lamb. Archaionom. 132. 


© Gibſ. cod. t. xxx. c. 3. 1 Cro. 59g. 1 R. A. 567. 
4 Hob, 296. 302. 


G 3 preſentation, 
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preſentation, ſtill he may, as rector de facto, 
tho not de jure, commence a ſuit for them. 
As between a parſon or rector and vicar in 
the fame pariſh, all tithes, to which the vicar © 
cannot intitle himſelf by endowment or pre- 
ſcription, belong to the rector. A lay impro- 
priator claims tithes by the ſame common 
right, and to the ſame extent, as a ſpiritual 
reftor.—Tt has been adjudged i, that the lord 
of a manor may preſcribe to have from his 
tenants the tenth ſheaf of corn, in conſidera- 
tion of having immemorially paid a certain 
penſion to the officiating incumbent, becauſe 
it is a temporal profit; but it was ſaid, that 
he could not preſcribe to have tithes gene- 
rally; tho certainly it was taking a very mi- 
nute and technical diſtinction between deci- 
mum cumulum garbarum and decimas garbarum. 
It is alſo to be obſerved, that the parſon of 
one pariſh may preſcribe to have 4 portion of 
tithes in another; and ſo may a mere layman: 
and ſuch portion of tithes may have been an 


* 2 Bul. 27. 

f See 4 Bro. ca. parl. 1 235, 6, Devie v. Lord 
Brownlow in Chancery, 1790. 

E Cro. El. 599. 763. Gibſ. cod. t. xxx. c. 3. Mo. 483. 
589. 2 Co. 45. b. 1 Saund. 142. Watſ. c. xlvii, 
Wat. 338. 410. (ed. 170;.) 2 Rol. 161. 


arbitrary 
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arbitrary conſecration of them, more antient 
than the rectory itſelf, in the diſtrict where 
they lie. 


The alienation * of tithes to laymen was 
prohibited by the council of Lateran ; before 
which time, it ſeems, they held and conveyed 
to others, tho very irregularly and improperly, 
this ecclefiaſtical revenue. The alienation of 
tithes, not merely to laymen, but even to ſpi- 
ritual corporations, as abbeys and the like, 
was not put an end to till ſome years after- 
wards, by a conſtitution of pope Innocent the 
third, addreſſed to the archbiſhop of Canter- 
bury, and adopted here by general conſent, as 
fir William Blackſtone obſerves *, correcting 
a miſtake of fir H. Hobart and others in that 
reſpect. Even to Lyndwood we muſt impute 
the ſame overſight ; for he writes', that after 
the council of Lateran tithes could not be 
granted to anextraneouschurch, or amonaſtery. 
But we may conclude it to be an error from 
what fir Edward Coke“ mentions of his own 
reſearches, and cites as coming from a learned 


i Lynd. prov. 160. Gibf. cod. t. xxx, c. 3. * 2 Black. 
comm. 27. ! Lynd. prov. 160. = 2 Inſt. 641. 


G 4' judge 


* 
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judge in the ſeventh year of Edward the third. 
In the interval, then, between the council of 
Lateran and pope Innocent's decretal epiſtle, 
tithes might be arbitrarily conſecrated to a re- 
ligious houſe, tho they could not be alienated to 
laymen. The preſent ® right of laymen to theſe 
portions of tithes is conſidered as derived from 
the religious houſes to which they belonged, 
and from which they came to the crown and 
its grantees. But * from the number of in- 
ſtances of this kind, it is not now neceſſary 
for a layman, in a ſuit for ſuch portions of 
tithes, to ſet forth particularly to what mona- 
ſtery they belonged, and ſo derive the title 
downwards to himſelf ; but he may allege ge- 
nerally the ſeiſin of thoſe from whom he im- 
mediately claims. 


IT. I am next to mention the ſeveral kinds 
into which * tithes are commonly diſtin- 
gulſhed. Tithes are defined by Dr. Wood to 
be ** the tenth part of the increaſe, yearly 
ariſing from the profits of lands, ſtocks upon 


n Gibſ. cod. t. xXx. c. 3. 
„ This has long been the eſtabliſhed law. The caſe of Cra- 
chorne v. Taylor (houſe of lords, 11 March 1723. 2 Bro. ca. 


parl. 514 &c.) is ſaid to be agreeable to former, and has certainly 
been followed by ſubſequent reſolutions, 


y Wodd inſt, laws Engl. 163. (ed. 1763.) 
the 


the lands, and the induſtry of the pariſhion- 
ers, payable for the maintenance of the pariſh 
prieſt, by every one that hath things tithable, 
if he cannot ſhew a ſpecial exemption.“ 
Theſe expreſſions refer to the diviſion of 
tithes into predial, mixt, and perſonal. But 
the laſt ſort, called perſonal tithes, and ſup- 
poſed to ariſe from the perſonal induſtry of the 
pariſhioners, have greatly fallen off. This is 
attributed by Dr. Wood * to the clauſe in the 
ſtatute 2 & 3 E. VI. c. 13, which does not 
allow the ordinary to examine a pariſhioner 
on oath as to theſe perſonal tithes. By the 
fame ſtatute day-labourers are exempted from 
this payment. It has alſo been * determined, 
that an innkeeper is not chargeable therewith 
in reſpect to the profit made by the ſale of 
wine and beer; nor any perſon for the gain of 
money put out at intereſt. So a copper mill, 
fulling mill, ſhaving mill, or glaſs houſe, pay 
no tithe, the profit ariſing from mere labor 
and induſtry. Conſequently the profits of any 
manufacture appear not to be tithable. Per- 


2 Wood inſt. laws Engl. 176. * 2 Bul. 141. 

* Lit. 314. 1 R. A. 641,——But corn mills pay tithe: 
Wood inſt, laws Engl, 169. Bunb. 73. and ſo may the others 
by ſpecial cuſtom, 


haps 
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| haps the decay of merely perſonal tithes is to 
be partly aſcribed to its being thought an in- 
vidious claim. For they are thus deſcribed by 
Lyndwood', “ fic dictæ, quia potius reſpectu 
perſone ſolvuntur quam rei, utputa de artiſicis, 
regotiatione, & militid. It ſeems therefore 
difficult to aſcertain how far any perſonal 
tithes (in this ſenſe of the word perſonal, for 
ſmall tithes have been ſince / denominated) 
can at this day be demanded. But eaſter * 
offerings are due of common right at the rate 
of two pence for each pariſhioner ; unleſs 
where it is cuſtomary to pay more. | 


The other ſpecies of tithes, according to 
the above definition, are either predial or mixt. 
The term predial includes great, and ſome ſpe- 
cies of ſmall, tithes. 


But inſtead of this triple diſtinction, all 
tithes have been, in later ages, more com- 
monly divided into two claſſes, great or rec- 
torial, and ſmall or vicarial, including what 
are now called perſonal tithes. For the en- 
. dowment of vicarages, as I obſerved in a for- 


© Lynd. prov. 195.  * Bunb, 173, 4 Ambl. 72. 
* mer 
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mer lecture, hath uſually been made of ſmall 
tithes generally. What ſhall be ſo conſidered 
hath often been a ſubject of litigation. Some 
have thought, that the diſtinction of great and 
ſmall tithes might depend on the quantity. 
As if a conſiderable part of a pariſh was ſown 
with flax, potatoes, or other product, being 
ſmall tithes, that theſe would thereby be con- 
verted into great, and would belong to the 
rector. The court of chancery, however, 
and, as it ſeems, the houſe of lords, has given a 
difterent determination : and many authorities 
to the ſame effect are cited by Burn and Co- 
myns under this title. On the other hand, it 
ſeems, a vicar, * by virtue of an endowment 
of ſmall tithes, may, by uſage, be intitled to 
tithe wood, (tho this is regularly a ſpecies of 
great tithes, where payable at all) if ſuch has 
been the cuſtom of the pariſh. 


A very important difference between great, 
and ſmall or perſonal, tithes, is made by the 
ſtatute before mentioned, whereby the pay- 
ment of the latter is confined to ſuch perſons 
and places, by whom and in which the fame 


V 2 Atk. 364. 5 Bro. ca. parl. 591. 
* 2 Bul. 27. See Gibſ. cod. t. xxx. c. 5. 57. 


have 
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have been accuſtomabiy uſed or ought to have 
been made. Whereupon * it has been judi- 
cially determined, that theſe are not due of 
common right merely, like predial tithes, but 
where-they have not uſually been paid, are not 
demandable. 


III. As to the third point, ſome things are 
not tithable in their nature. For tithes, ac- 
cording to the definition, are regularly due of 
ſuch things as are renewable, or yielding 
increaſe. Therefore * houſes for habitation, 
and the rents reſerved on them, or on land, 
are not tithable. But houſes in London are 
tithable by virtue of an arbitration or decree, 
confirmed by * parliament. In other * places 
alſo, an annual payment may be due to the in- 
cumbent, in reſpect of houſes, if it hath the 
ſapport of cuſtom, 


Bun. 73. 2 Rol. 84. 1 Rol. 405. 3 Bul. 212. 

See Ambl. 131. | 

d it Co. 16. a. 1 R. A. 636. Hob. 11. 

© 1 Cro. 276. $ Vin, abr. 567, 8. Bunb. 106, 7. 2 Bre. 


ca. parl. 437. 
* St. 37 H. VIII. e. 12. e Bunb. 102. 


Animals, 
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Animals, fere nature, as deer, are not 
tithable of common right, but may become ſo 
by uſage or preſcription. This is thought by 
ſome * an abridgment of the antient rights  *-_. 
of the clergy; and that formerly tithe was 
paid of fiſh, rabbits, and the like, by general 
cuſtom, 


Another * claſs of things not tithable in 
their nature are mines and quarries of ſtone, 
ore, coal, and the like, becauſe not of annual 
increaſe ; but even theſe may be tithable by 
cuſtom. For eſtabliſhed uſage, as already ap- 
pears, may on many occaſions conſiderably 
augment or diminiſh this eccleſiaſtical reve- 
nue. 5 | 


Farther, no tithe * is payable for the her- 
bage of metes or balks, or of headlands large 
enough only for turning the plough, ſuch 


Mo. 599.—— The ſame is the caſe of fiſh. (3 Bro. ca. 
parl. 485.) | EE 

t Gibſ. cod. t. xxx. c. 3.—Where, as to the diſtinction of 
pigeons ſold, or conſumed in the family of the owner, it is ar- 
gued, that could not make them more or leſs fere nature. 

hk Ayl. par. jur. can. Angl. 506. 2 Init 651. 1 R. A. 635. 
2 Vern. 46. \ 

i 2 Inſt. 653, 1 R. A. 646, 


things 
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things being neceſſary in the courſe of huſ- 
bandry. | Its! 


_ Laſtly, concerning the tithes of wood, 
there was formerly much controverſy, and di- 
vers petitions in parliament, both before and 
after the paſſing of the ſtatute 45 E. III. c. 3; 
which however continued to be the rule of de- 
ciſion. For, as to the extract cited by Gib= 
ſon, of a ſuppoſed ordinance of the parliament 
at Sarum, that was never underſtood by 
common lawyers as reſtrictive of or repugnant 
to the other unqueſtionable ſtatute, which * is 
ſaid to be declaratory of the common law, and 
which exempts from the payment of tithe 
great wood of twenty years growth or more. 


In conſtruing this ſtatute, great differen- 
ces of opinion formerly prevailed, but it 
ſeems now * ſettled by the great authority of 


* 2 Inſt. 642, &c. 

! Gibſ. cod. t. xxx. c. 3.——Fitsherbert, N. B. 119, alſo 
cites this ſtatute. In 2 Leon. 80. it is ſuppoſed prior to the 45th 
year of E. III: but fir Edward Coke makes it as late as the 7th 
year of R. II. (2 Inſt. 645.) 

m 2 Inſt, 645. | | | | 

2 Inſt, 642. 3 Burn. eccl, law 429. (ed. 1767.) 

* 3 Burn. eccl. law 424—431. (ed. 1767.) Ambl, 130136. 
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lord Hardwicke, that of all timber trees of 
twenty years growth or upwards, (whether 
timber by the general law, or by ſpecial cuſ- 
tom) no tithe ſhall be paid either of bodies, 
lops, or tops: that as to pollards, they are 
tithable or not, according as they were made 
ſo, above or under twenty years growth : that 
whether trees are timber by cuſtom, and the 
age when pollards were ſo made, are queſ- 
tions proper for a jury; and that the uſe to 
which wood is applied, in general, can neither 
give nor take away a tithable quality. Cop- 
pice * wood, and trees of a baſe * and inferior 
nature, of any age, are liable to the demand ef 
tithe. Young oaks, under the age of twen- 
ty years, while ſtanding, are privileged : but 
* if cut down under that age they are faid to 
be tithable as common underwood. And far- 
ther, the following doctrine, whether authen- 
tic or not, has been at leaſt much quoted : 
viz. that if woods, conſiſting chiefly of tim- 
ber trees, with buſhes and underwoods inter- 
mixt, are cut down for fuel, and made into 


But ſee 2 Inſt, 621. 652. 1 R. A. 641. Gibſ. cod. t. 
xxx. c. 5. t. wood, & 3, Bunb. 99. n. & 5 Bro. ca. parl. 591. 

11 Lev. 189. 2 Leon. 80. | 

1 R. A. 640. * Mo, 908. 1 R. A. 640. 

12 Mod. 524. 
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faggots promiſcuouſly, it not being worth 
while to ſeparate one part from the other, 
the timber trees ſhall privilege the whole : 
but if ſuch trees grow /dar/im, and the un- 
derwood is the greater part, the whole is to 
pay tithe. This rule, which originally oc- 
curs in * one of our old reporters, is perhaps 
a ſtretching of the law to anſwer general con- 
venience, but it is alſo adopted by Gibſon, 
Ayliffe, and Burn, in treating of this title. 


The manner * of tithing wood is various, 
as by ſetting out the tenth acre of wood ſtand- 
ing, the tenth pole or perch, or the tenth fag- 
got or billet. 


Theſe ſeem to be the principal claſſes of 
things not tithable by the common law, that 
is, without alleging a ſpecial cuſtom or pre- 
ſeription for the demand. But by ” a ſtatute 
before cited, barren heath and waſte ground, 
afterwards converted into arable or meadow, 
ſhall pay tithe after the ſpace of ſeven years. 
Here are no expreſs words of diſcharge during 
the ſeven years; but by a reaſonable con- 


2 Leon. 80. * Hob. 250. Ayl. [506.] 
2&3 E. VI. c. 13.45. ® 2 Inſt, 656. 


ſtruction, 
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ſtruction, an exemption for that time is im- 
plied. Land is * conſidered as barren within 
this ſtatute, if it be untill'd, tho it yield ſome 
fruit, and pay ſome tithe, as of wool and 
lambs. But if it be apt for tillage, as if a 
woodland be grubbed and made fit for the 
plough, it ſhall immediately pay tithe, for 
ſuch ground is not in its nature barren, nor 
within the protection of the ſtatute, The 
queſtion , whether land is barren, within 
the meaning and benefit of this act, muſt 
be tried at common law, and not in the ſpiri- 
tual court. 


The payment of great, and of all predial, 
tithes, is regularly once a year; and if land 
hath once bornthis annual burden, it ought 
not to be again charged. But it is ſaid, that 

lands ſown with clover *, which hath a quick- 
er increaſe, ought to pay tithe oftener than 
once a year. On the other hand, * faffron is 
tithable, tho gathered but once in three years. 


2 2 Inſt. 655. > 2 Inſt, 656. Bunb. 159. 
© 1 Keb. 253. 42 Inſt. 652. 
© Burn, eccl, law, t. tithes, $ 3. See Bunb. 279. 344. Com, 


rep. 633. &c. 
f x Cro. 467. Wood. inſt, laws Eng. 172. (ed. 1763.) 


Vor. II. H Alſo 


6 
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Alſo it ſeems ſettled, that * aftermath, or a 
ſecond mowing or crop of hay, ſhall be tithed. 
For otherwiſe there would be a dangerous op- 
portunity of defrauding the rector. But if 
cattle are turned to feed on land, which has 
been mowed and paid tithe of hay, no agiſt- 
ment tithe (as it is called) for ſuch after paſ- 
ture is here due. For this is at leaſt not 
Jo open to fraud as the caſe of aftermath; 
neither does it impoveriſh the agiſted land, If 
however there really were any fraud in the 
matter, and the mowing, from a ſiniſter view, 
was leſs than the uſual quantity, then per- 
haps tithe ought to be paid for the agiſt- 


ment. 


IV. I proceed now to exemptions from 
paying tithes, which ariſe not ſo properly from 
any natural or inherent quality in the thing to 
be tithed, as for a collateral reaſon. Theſe 
are 1. preſcriptions de non decimando 2. pre- 
{criptions de modo dectmanat : and 3. Compo- 
litions. 

© 1 R. A. 640; but ſee Wood's inft. laws Eng. 165. (ed. 
1763.) 3 Burn, eccl. law 415. (ed. 1767.) 8 Vin. abr. 574. 


hk 2 Inſt, 652. 1R. A. 640, 1. Bunb. 10. 
i Burn, eccl. law, (. tithes, $ 5. ſubdiv. 2. 


IP 
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t. A cuſtom or preſcription de non deciman- 
do, is to be diſcharged abſolutely from tithes, 
and to pay nothing in lieu thereof. But 
this claim, it ſeems, can only be made on the 
foundation of this maxim, eccle/ia dectmas non 
fobvit eccle/ie, and therefore not by a mere lay- 
man, either againſt a ſpiritual rector, or a lay 
impropriator. The principle is carried fo 
far, that if a rector demiſes his glebe free from 
all exactions, yet he may demand tithe there- 
of from his own tenant ; and if he keeps the 
glebe in his own hands, and ſows it with 
corn, and dies before ſeverance, his executor 
or the vendee muſt pay tithe to the ſucceeding 
incumbent. It has indeed been“ holden, that 
a county or hundred may preſcribe in not 
paying tithe of wood, but then it was at the 
ſame time determined, that wood is not tith- 
able of common right, but by cuſtom only ; 
and therefore it is only inſiſting on the an- 
tient right. Now indeed {zh wood, as above 
deſcribed in that reſpect, ſeems tithable of 


* Bunb. 325. 345. Barrington, v. Trin. coll. Camb. in the 
exchequer, Mich. term, 1784. 

i Watf. 403. (ed. 1701.9) 

m 2 Sal. 65 5, 6. 1 Lord Raym. 137. 


H 2 | common 


100 Of tithes. LECT. 22. 


common right; but the antient * practice, in 
libels in the ſpiritual court, was to allege a 
cuſtom for it. On the other hand, a county 
or hundred cannot preſcribe de non decimando, 
as to things tithable in their nature, or of com- 
mon right. 


The king's * capacity of preſcribing de non 
decimando is aſcribed to his being conſidered 
as perſona mixta, and not as a mere layman, by 
the law. This privilege, fir William Black- 
ſtone ſays ®, is perſonal in the king, and does 
not extend to his leſice, There is, indeed, 
an anonymous caſe to that effect mentioned in 
the argument of counſel, but the judgment 
of the court in the principal caſe was oppoſite. 


Indeed, in another caſe * the ſame rule was 
laid down, but there the crown had parted 
with the freehold of the lands. And chief 


" x Lord Raym. 137. Gibſon, cod. t. xxx. c. 5. mentions a 
like preſcription to be diſcharged of the tithe of ewe-milk ; and 
Burn, in copying him (3 Burn. eccl. law 393. ed. 1767.) refers 
theſe caſes to the ground of the things not being tithable in their 
natures: this I do not apprehend to be ſo as to ewe-milk: the 
reaſon of the determination cited by Gibſon, and which is in 
1 R. A. 654, I ſuppoſe, merely was, that the ſpiritual cuſtom 
could not try the cuſtom ſurmiſed. 

„ W. Jon. 387. P 2 Black. comm. 31. 

1 Cro. 511, 2. See 3 Keb. 217. cont. 

W. Jon. 387. 

baron 
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baron Comyns takes notice of its having 
been determined by the court of exchequer, 
that the leſſee, for years only, of the crown 
may be diſcharged from tithes by a preſcrip- 
tion de non decimando in the king and his far- 
mers. For otherwiſe the privilege would, in 
the main, be nugatory. But crown lands, 
tho ancient demeſne, are not exempt from 
tithes, without an expreſs preſcription duly 
proved: the king is only capable of ſuch a 
preſcription. And if the * freehold is once out 
of the king, tho it return to him again by 
eſcheat or forfeiture, the preſcription is ex- 
tinct. 


All merely eccleſiaſtical perſons are exempt 
from tithes, as to lands which they hold in 
their ſpiritual character. The rector there- 
fore does not pay tithe to the vicar, nor e con- 
verſo, But this does not extend to church- 
wardens, as to land ſettled for the repairs of 
the church, Neither is * the leſſee of glebe 
land, as I have before intimated, exempt from 
payment of tithes, But the leſſees of ſpiri- 


* 3 Com. dig. 77. Hard. 315. 
v1 R. A. 653. 
* Sav. 3. Mo. 910. 1 Cro. 479. 578. Watſ. 403. 


(ed. 1701.) 
H 3 tual 


102 Of tithes. LECT. 22. 


tual perſons may be diſcharged, if a preſcrip- 
tion is alleged and proved, extending to and 
including them. Thus a biſhop ” may pre- 
ſcribe de non decimands, in reſpect to lands, 
parcel of his biſhopric, for himſelf and Hir 
farmers alſo and the copyhold tenants of a bi- 
ſhop may have the benefit of the like pre- 
{cription, 


Laſtly, laymen may preſcribe de non dect- 
mando for eſtates belonging to ſuch religious 
houſes, and ſuch only, as were diſſolved by | 
the it. 31 H. VIII. c. 13; which a&* extends 
the privilege of exemption to all perſons, who 
ſhould come to the enjoyment of abbey lands, 
diſcharged from the payment of tithes at the 
time of paſſing that law. Without that 
clauſe the lands would not have been diſchar- 
ged, even in the hands of the king, but the 
privilege would have been loſt. The * clauſe 
does not extend to the abbeys diſſolved by the 


y1R. A. 653, Deg. p. ii. c. 16.—— This rule, as to copy- 
holders, was, I believe, again recogniſed in a caſe, about twenty 
vears ago, between the copyhold tenants of the biſhop of Durham 
and the rector of Sedgeheld. 

2 f 21, 2 2 Cro. 58. 608, 

d 2 Cro. 608, 3 Cro. 425. 


ſtat, 


ſtat. 27 H. VIII. c. 28; their lands are tith- 
able. But after a difference of opinions, it 
ſeems * ſettled, that the poſſeſſions of the 
order of St. John of Jeruſalem, which came 
to the crown by the ſt. 32 H. VIII. c. 24, 
are exempt from the payment of tithes, under 
the protection of the ſaid ſtatute 31 H. VIII. 
c. 13, in the hands of the king and his 


grantees. 


Unity of poſſeſſion is ſometimes ſpoken of as 
a ground of diſcharge created by the ſtatute, 
namely, where an abbey had a rectory and 
tithable lands in the ſame pariſh, and ſo could 
not pay tithes to itſelf, unleſs * we conſider 
retainer as payment of a man to himſelf. By 
this means no tithe may happen to have been 
paid from time immemorial, and it might then 
operate as a diſcharge, to * be referred, like 
the other exemptions, to the head of preſcrip- 
tion: for unity of poſſeſſion is no diſcharge 
of * itſelf. 


© 2 Cro. 58. 

4 W. Jon. 182—191. Freem. 299. See 3 Keble, 217 cont. 

© Wood's inſt. laws Eng. 180. (ed. 1763.) 

f Mo. 528. t See 11 Co. 14. b. 

u As to the requiſites to create ſuch diſcharge, which is rather 
an intricate inquiry, ſee Com. rep. 498—512. 3. Burn. eccl. 
law, 389, 390. (ed. 1767.) 4 Leon. 47, Mo. 528. 


H 4 If 
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If * abbey lands were diſcharged by other 
means beſides unity of poſſeſſion, (which, as 1 
have ſaid, was of itſelf no diſcharge at all) as 
by particular preſcription, papal bull, or ra- 
tone ordinis, the exemption, by virtue of the 
ſtatute, went with the land. But ſome lands, 
belonging to the privileged orders of ecclefi- 
aſtical recluſes, were liable to payment of 
tithes, as thoſe of the Ciſtertians, acquired by 
them after the council of Lateran. The ge- 
neral method of proving, whether lands were 
obtained by any religious houſe before or after 
that council is by payment of tithes, which 
will induce a preſumption of their being ac- 
quired after ſuch date. Theſe papal exemp- 
tions were uſually “ guamdiu propriis manibus 
excoluntur ; but the ſtatute transferred the pri- 
vilege to the king, and all claiming under 


1 W. Jon. 373. See Ambl. 291. * Bunb. 122. 

1 A. D. 1179, or 1215. according to Burn, t. tithes, 5 3. 

m See Bunb. 122, and the authorities there, and 3 Keb. 217, 
hut the objection, that the lands were in tenants hands at 
the time of the diſſolution, which is mentioned as the reaſon for 
the decree in Bunb. 122, ſeems of no avail. (Benniſon v. Smith 
in the exchequer, 11 G. III; and Cowley v. Keyes, in the ex- 
chequer, Feb. 28, 27 G. III.) The true reaſon of the decree 
{Bunb. 122.) is ſaid to be proof of the payment of ſmall tithes, 
See farther Pal. 118. Dy. 277. Hard, 174. 190. 


= him, 
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him. In ſeveral of our writers on eccleſia- 
ſtical law, there is a curious account given of 
the names, orders, times of foundation, and 
revenues, of the numerous religious houſes in 
England and Wales. 


2. A preſcription de modo decimandi conſiſts 
in ſome profit, or annual compenſation, im- 
memorially due and paid to the rector or vicar 
in lieu of tithes, as for inſtance a penny an 
acre for a certain farm. The requiſites to 
eſtabliſh it are principally ſuch as are neceſſary 
to make valid any other cuſtom or preſcrip- 
tion. Thus*, that every occupier of land 
within the pariſh, refident out of the pariſh, 
ſhould pay a penny an acre for ſuch paſture 
land, but if he reſides within the pariſh, then 
that he ſhould pay tithes in kind, is a good 
modus. As ſuch cuſtoms muſt be antient, if 


" Watf, c. xlviii. Ayl. parerg. jur. can. Angl. ad fin. Burn, 
t. tithes, This liſt is not perfectly correct. Thus Coggeſhall 
in Eſſex, tho one of the greater abbeys, is omitted. 

* 2 Wms. 565.ä—It may be here mentioned, as a uſeful 
and general point, tho not ſtriftly within the preſent ſubjeR, 
that if a large common extends into different pariſhes, and by 
cuſtom the owners of cattle fed thereon, pay tithes of ſuch feed- 
ing to the parſon of the pariſh where they reſpectively reſide, 
this is a good cuſtom, (1 Bro. ca. parl. 278 &c.) 


the 
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the pecuniary payment is near the preſent va- 
lue of the tithe, it will be ſet aſide as a rank 
modus ; for as, in ſuch caſe, the value of 
money muſt within the time of legal memory 
have exceeded the value of the tithe, this 
comparative reaſoning would be evidence that 
it was a too recent uſage, A' modus likewiſe - 
for the tithe of any thing of late introduction 
into England, as turkies, hops, and whatever is 
in the ſame predicament, cannot be a valid mo- 
dus, for want of a ſufficient duration, It may 
alſo be objected to a modus, that it fixes no 
certain time of payment, or that in fa& it 
hath been interrupted for a long ſpace of 
time. On theſe and other grounds, many 
pretended preſcriptions of this kind have 
been ſet aſide, on bills filed in courts of equity 
for that purpoſe, and thereby the revenues of 
the parochial clergy have been very juſtly and 
largely augmented. 


3. The payment of tithes may be dif. 
charged by compofition. A real compoſition is 
where an agreement is made with the parſon 


Y Watf, 408. (ed. 1701,) Bunb. 308, 
2 See 2 Inſt, 653. r See 2 Wms. 573, 
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or vicar, with the conſent of the patron and 
ordinary, that the lands ſpecified ſhall be ex- 
empt from the payment of tithes, on ſuch 
conſiderations as are contained in the ſtipula- 
tion. But ſince the ſtatute 13 El. c. 10, for 
preventing the alienation of eccleſiaſtical 
eſtates, no compoſition of this kind can be 
made: and ſuch as appear to be of a later 
date are holden to be of no force. It ſeems , 
there have been decrees made in courts of 
equity to confirm compoſitions entered into 
by conſent of the parſon, patron, and ordi- 
nary, tho ſubſequent to the ſtatute; but only 
when they have appeared to be for the benefit 
of the church. And, according to a late caſe, 
finally determined * by the houſe of lords, 
even compoſitions confirmed by ſuch decrees 
are not binding againſt the ſucceeding incum- 
bent: which authority relied upon in a {till 
more recent deciſion, conformable thereto, 
pronounced by the court of exchequer. 


* 1 Will. 128. 

t Burn t. tithes, $ 4. Ambl. 510, 1. 6 Bro. ca. parl. 332 
&c.; and ſee 7 Bro. ca. parl. 493 &c. ; 

v * v. Colton, in the exchequer, 24 April 1779. 


There 
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There may alſo be temporary ” compoſi - 
tions. But if they are by parol, (that is with- 
out writing) it has been ſaid, they are good 
only for one year. Proper * notice muſt how- 
ever be given of determining temporary com- 
poſitions, as ſix months at leaſt before the 
time of paying the recompence, analogous to 
that between landlord and tenant; and they 
cannot be determined as to part, and conti- 
nued as to the reſidue, of things included in 
the compoſition. 


V. The laws of England have furniſhed 
the beneficed clergy with various means for 
the recovery of tithes, or their value. 


Tithes in lay hands are ſpoken ” of as a lay 
fee: and by ſtat. 32 H. VIII. c. 7. & 7, they 
may be conveyed by fine or recovery, and may 
be * ſued for, like lands, as by ejectment. As 
temporal inheritances, they are aſſetts for pay- 
ment of debts. . Huſbands * ſhall be tenants 
by the curteſy, and wives endowed of them, 


» Bunb, 2. 15. * 2 Bro. 161, 2. 

1 Watſ. 481. (ed. 1701.) 

* Watſ. 480. (ed. 1701.) 3 Cro. 301. W. Jon. 322, 
2 Bro. ca. parl. 517. 

2 I Inſt. 159. a. 


And 
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And they ſeem not to be liable to ſequeſtra- 
tion in the eccleſiaſtical court. But no action 
at common law lay for tithes before ſeverance. 
Neither could a layman ſue for tithes in the 
eccleſiaſtical court. Indeed * after they are 
ſevered they are mere chattels : and if the in- 
cumbent then die, they will paſs to his per- 
ſonal repreſentative. 


A beneficed incumbent might always libel 
for tithes in the eccleſiaſtical court. And * fo 
might a lay impropriator, provided the ſuit 
was between him and another parſon or vicar, 
as concerning the bounds of the pariſhes, or 
a hamlet within a pariſh, for both parties are 
conſidered as ſpiritual perſons, in this inſtance. 


And now, by the ſtat. 2 & 3 E. VI. c. 13, 
the treble value of predial tithes may be re- 
covered in courts of common law, and double 
the value thereof only in the eccleſiaſtical 
court, becauſe * in the latter the tithes them- 
ſelves are recoverable. This ſtatute extends 
to all * perſons, lay as well as eccleſiaſtical, to 


d 2 Vent. 35. © Wat. 406. 470. 499. (ed. 1701.) 
« Watſ. 405. 436. 480. 517. (ed. 1701.) 
* Watſ. 481. (ed. 1701.) Gibſ. t. xxx. c. 8. 


t 1 Inſt, 159. 4. 
whom 
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whom tithes are payable, as to the remedies 
in each juriſdiction reſpectively ; and in ſuch 
action in the temporal courts, the right has 
ſometimes been matter of inquiry and deciſion, 


If the tithes are ſet out, and carried away 
by a ſtranger, the perſon intitled may have 
an action of treſpaſs at common law. 


Small tithes may be recovered before juſ- 
tices of the peace, by the ſtat. 7 & 8 W. III. 
c. 6; and thoſe due from quakers, by another 
* a&t of the ſame year. In conſtruing the 
former of theſe ſtatutes, it has been adjudged, 
that if the party inſiſt before the juſtice on 


any doubtful matter of law, as a cuſtom to be 


diſcharged of a certain kind of tithes, the 
order may be removed to a higher tribunal. 


Laſtly, the proper meaſure, (notwithſtand- 
ing theſe various other remedies in the tem- 
poral and eccleſiaſtical courts) eſpecially when 
the matter in conteſt is confiderable, or the 
validity of a modus is to be tried, is to file a 


n Vin, abr. tithes, V. a. | 
i Latch. 8. Watſ. 480. (ed. 1701.) See Yearb. 50 E. III. 
20. b, * St. 7 & 8 W. III. c. 34. | 2 Hawk. 289. 


bill 


P 
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bill in the“ courts of chancery or exchequer. 
A portion of tithes, as we have before ſeen, 
may be ſo ſued for, (making the incumbent 
of the pariſh, where they lie, a party) as well 
as the emoluments of a complete rectory. If 
the defendant admits the general right, and 
inſiſts only upon his peculiar exemption, ſuch 
admiſſion is ſufficient to put him upon prov- 
ing his alleged exemption ; and the plaintiff, 
altho a lay impropriator, is under no neceſſity 
of proving actual payment of tithes. Neither 
can a * preſcription de non decimands be ſet up 
againſt a lay impropriator any more than 
againſt a ſpiritual incumbent. 


Having made theſe obſervations on incor- 
poreal hereditaments, and thus particularly 
dilated on the ſubject of tithes, I ſhall in the 
next lecture reſume the conſideration of landed 
eſtates, by treating of them in reſpect to the 


Joint or contemporary ownerſhip, that may be 
had therein. 


m See as to the juriſdiction of theſe courts in tithe cauſes, 
1 Inſt. 159. a. n. 4. 13th ed.— At ſeems, the ſmallneſs of the 
demand is no objection to ſuing in equity. (4 Bro. ca. parl. 
314 Ke.) ' 

* Bunb. 115. 284. 325. » Bunb. 345. Com. 643 &c, 
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LECT U R E . 


Of the joint or contemporary ownerſhip of 
eft ates. 


COME now to conſider lands and tene- 
ments in a point of view, diſtinct alike 
from the quantity of the intereſt, and from 
the quality of the tenure, namely in reſpec 
to the joint or contemporary ownerſhip there - 
in, that is, as they are holden in 1. ſeveralty, 
2. coparcenary, 3. jointenancy, or 4. tenancy 
in common. 


I. Eſtates holden in ſeveralty are ſuch, of 
which there is only one owner during the 
continuance of his intereſt therein. This is 
by far the moſt uſual; of which it is unne- 


ceſſary to make any other remark, except that 
| all 


r ek... EE 
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all eſtates are ſuppoſed to be thus holden, un- 
leſs the contrary appears *. 


II: Thoſe, who hold their eliate in copar- 
cenary, are ſtiled coparceners, or parceners, and 
are of two forts, 1. by common law, 2. by 
cuſtom : firſt of thoſe by common law. 


1. Where a man or woman dieth ſeiſed of 
lands or tenements in fee ſimple or fee tail, 
and without iſſue male, his or her daughters, 
whatever be the number, ſuccecd to the eſtate 
jointly as one heir, and are parceners accord- 
ing to the courſe of the common law. In 
like manner ſiſters, where there is no brother, 
nor deſcendants from a brother, and aunts, 
where there is no uncle, nor deſcendant from 
as near or nearer male heir, may jointly in- 
herit as parceners. But if the eſtate is in fee 


2 But it muſt be carefully noted, that eſtates are ſaid alſo to 
be « ſeveral,” where coparcerary or jointenancy are contraſted 
with, or turned into, tenancy in common, viz. where privity of 
title never exiſted, or is determined, tho the poſſeſſion is ſtill in- 
diſcriminate and undivided : and in this ſenſe, as ſynonymous to 
tenancy in common, I ſhall! uſe the words © ſeveral and ſeve- 
ralty”” in the ſequel of this diſcourſe. 

d Lit. 5 241, 2. I Inſt, 165. b. 


Vorl. II. 1 tall, 


m—_— — 


114 Of the joint or contemporary LECT. 23. 


tail, it is then neceſſary, that they ſhould be 
deſcended from the firſt donee. 


This manner, of holding muſt always be 
created by the © operation of the law, namely 
by the deſcent thereby caſt on ſuch tenants. 
For no man can by any grant conſtitute his 
grantees coparceners: in which reſpect, this 
kind of ownerſhip is directly oppoſite to join- 
tenancy, for that can ariſe ſolely by act of the 
party, as by deed. 


Where a man is diſſeiſed of his eſtate, yet 
his right thereto, if that remains, will deſcend 
in coparcenary, in the ſame manner, and to 
the ſame perſons, as if it had been accom- 
panied with actual poſſeſſion. 


The © mode of the deſcent in coparcenary 
is never per capita, but where the claimants 
are in the ſame degree of relationſhip, as 
daughters, or ſiſters, or the like, of the com- 
mon anceſtor, and are intitled in their own 
right, not jure repreſentations, to inherit 
from him. For if a man hath iſſue. two 


© Lit. 5 254. « 1 Inſt. 164. a. * 1 Inſt, 164. a. b. 


I | daughters 
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daughters A. and B. and A. hath iſſue two 
daughters, and dieth, here, after the death of 
the anceſtor, the two daughters of A. will 
indeed be parceners with their aunt B. but 
they will be intitled only to their mother's 
half, and the other half will deſcend to their 
aunt, which is a deſcent per /tirpes. Allo, if 
a man hath iſſue two daughters, and they 
both die in their father's life time, the eldeſt 
leaving three daughters, and the younger one 
daughter, theſe four ſtand in the ſame de- 
gree of relationſhip, as grandaughters, to him, 
from whom they are to inherit, yet not claim- 
ing in their own right, but jure repraſenta- 
tionts, the daughter of the younger ſhall have 
as much as the three daughters of the elder, 
ratione flirpium. It-is alſo to be obſerved, that 
if a man hath iſſue two daughters, A. and B. 
and A. hath iſſue divers ſons and daughters, 
and B. hath iſſue only daughters, here the 
eldeſt ſon of A. ſhall exclude his brothers and 
ſiſters entirely, and ſhall inherit as coparcener 
with his firſt couſins, the daughters of 
B. he taking one half, and they the other 
moiety. 


12 In 
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In general, all * things that may be inhe- 
rited, may deſcend in coparcenary, tho they 
are of an intire nature, as an advowſon, for 
the church may be preſented to by turns, or 
a mill, for the elder parcener might have it 
for a certain period, or one toll-diſh, and the 
younger for a like time afterwards, or a ſecond 
toll-diſh. In like manner, fo long as villeins 
or bondmen were a ſpecies of deſcendible 
property, it was faid, that one coparcener 
might have the profit of the ſervice one day, 
and the other coparcener the next: and that 
for the ſame reaſon a wife might be endowed 
of ſuch an inheritance, But, according to fir 
Edward Coke*, ſome inheritances are intire 
and alſo indiviſible, and ſhall not be parcelled 
out among theſe joint claimants by deſcent. 
He cites, 'as an inſtance, the caſe of a 
hereditary office of honour, as to be high 
conſtable of England, deſcending to females, 
which, he ſays, may be executed by the huſ- 
band of the eldeſt daughter, ſiſter, or the like, 
of the laſt poſſeſſor, and before her marriage 
it may be diſcharged by ſome ſufficient de- 
puty. This doctrine however is overruled by 


f 1 Inſt, 164. b. 165. a. © 1 Inſt. 165. 


a recent 
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a recent authority. For on * the death of the 
late duke of Ancaſter and Keſteven, ſeiſed in 
fee of the office of great chamberlain of Eng- 
land, July 8, 1779, leaving two ſiſters his 
coheireſſes at law, the elder of whom was 
married, the judges gave their opinion in 
the houſe of lords, © that the office belongs 
to both ſiſters; that the huſband of the 
elder is not of right intitled to execute the 
ſaid office, that both fiſters may execute it by 
deputy to be appointed by them, ſuch deputy 
not being of a degree inferior to a knight, and 
to be approved of by the king. The crown of 
Great Britain is, without all queſtion, deſcen- 
dible to the eldeſt heir female alone, for default 
of a male heir in equal degree, or jure repræ- 
ſentationis, and neither coparcenary, nor any 
ſimilar claim, obtained in any age on this 
great occaſion. 


Parceners*, as I have ſaid, make but one 
heir; they are ſuable, in reſpect to their joint 
eſtate, by one writ, and arc conſtrued to have 


h Caſe on this claim, houſe of lords, May 25, 1781. 1 Inft. 


165. a. 13thed. n. 8, 
i 1 Inſt. 165. a.— And the land of the crown, it ſeems, 


are inheritable in the ſame manner as the crown itſelf, (1 Inſt. 
15. b.) 
& 1 Inſt, 164. a. 


13 but 
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but one intire freehold between them. This 
however is not ſo intire, but that the prr- 
party, as it is called, of one does not ſurvive 
beneficially to the reſt, for it deſcends, accord- 
ing to the common rules and canons of inheri- 
tance, to her ſon or other immediate heir; and 
for different purpoſes, they have ſeveral free- 
holds, as between themſelves, - tho not as to 
ſtrangers. But if one coparcener takes the 
profits of the whole land, (without a ſpecial 
excluſive claim, and without making a feoff- 
ment or the like) this will not devs}? the eſtate 
of the others. 


An eſtate in coparcenary may be deſtroyed 
by the tacit operation of law, or the ex- 
preſs act of the parties. 


I. Thus, if one parcener makes a feoff— 
ment of her part, this part is thereby ſevered, 
and the feoffee does not hold in parcenary, 
but in common. So one parcener who diſſeiſes 
the other, does not hold in parcenary, until 
re-entry or recovery by the diſſeiſſee, nor in- 


1 Inſt. 243. b. Lit. $710. 1 Inſt, 37 3. b. 374 4 
m 1 Inſt. 167. b. 


deed, 
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deed, as it ſeems, after ſuch reſtitution. The 
laſt example of this kind, which I hall 
mention, is, where there are two coparceners, 
both of whom take huſbands, have iſſue, and 
die; hereupon ſuch huſbands become tenants 
by the curteſy, in common; and the coparcenary 
is divided. All theſe are called partitions in 
law. But in effect they do not actually aſcer- 
tain which field or which acre ſhall belong to 
one, and which to the other parcener. They 
are therefore properly only ſeverances of the 
coparcenary, conyerting it into a tenancy in 
common. 


By the laſt inſtance of ſeverance, which I 
quoted, it appears, and it is the eſtabliſhed 
law, that a huſband may be tenant by the 
curteſy of an eſtate, which his wife inherited 
as a coparcener ; and e converſo, a wife, I ap- 
prehend, may be indowed out of lands hold- 
en by her huſband in coparcenary, 


2. By the expreſs act of the parties a diſ- 
union or partition may be made, not only of 
the manner of holding, but of the very lands 
and poſſeſſions, ſo that each parcener may en- 


a Lit. & 264. 
I 4 Joy 
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iſtribntive ſhare thereof in ſeveralty. 

a this ma be effected by conſent, (in 
nich caſt Littleton and fir Edward Coke, 
der this title, deſcribe various modes of 
c2:7ying it into execution :) or it may be done 
5 compulſion ; ior * parceners might always, 
by the common law, be forced to ſuffer par- 
tition. To this end was provided the writ de 
partitione faciendd, which brought the matter 
to an iſſue and deciſion, according to the 
courſe of civil actions. However, * it was 
uſual very carly to reſort to the court of 
chancery to have a decree for partition ; and 
it is now almoſt the invariable practice, eſpe- 
cially where the title is complicated, or there 
is any incumbrance on the eſtate, But if the 
cor mon law method by writ of partition is 
purſacd, there are in that action two judg- 
ments; the former is, that partition be made; 
and hereupon a writ iſſues to the ſheriff, to 
cauſe ſuch partition to be made by a jury; 
which inquiſition being returned to the court, 


o Aﬀter partition, either in deed or by operation of law, 
ſome properties of coparcenary might remain, by the old law, 
which points now ſeem moſtly obiplete, See Sav. 113. 1 Iuſt. 
174. a. b. | , 

P F. iN. B 62, 

2 Booth's real actions b. iy. c. 8, 


the 
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the ſecond judgment is given, that ſuch par- 
tition be ratified and for ever confirmed. 


I ſhall briefly mention another incident to 
eſtates in coparcenary, for the ſake of explain- 
ing a doubt, that might ariſe on the ſubject. 
Where an * eſtate deſcends in fee fimple 
among coparceners from the fame anceſtor, 
who hath forinerly made a gift to one of them 
in frankmarriage, ſuch donee or her heirs will 
not be intitled to any ſhare in the fee ſimple 
lands, unleſs ſhe or they will bring the lands 
given in frankmarriage into hotchpor, that is, 
make or confider them as one aggregate fund, 
and conſent to take an equal portion of the 
whole. Now, from the manner this law of 
hotchpot is commonly expreſſed, it might be 
conceived, that the lands given in frankmar- 
riage might, at the election of the donee, loſe 
the quality of eſtates tail, and that the whole 
property might, in making partition, be in- 
diicriminately parcelled out, and each portion 
become deicendible in fee ſimple. But if we 
reſort to Littleton himſelf, we ſhall receive the 
contrary information; for he * writes, that 


Lit. b. ui, c. 2. 5 269. 
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« always upon ſuch partition the lands given 
in frankmarriage remain to the donees and ta 
their heirs according to the form of the gift. 
For if the other parcener ſhould have any of 
that, which is given in frankmarriage, of this 
would enſue an inconvenience, and a thing 
againſt reaſon, which the law will not ſuf. 


fe r.“ D 


II. Having thus far ſpoken of parceners at 
common law, I proceed to the ſecond fort, or 
thoſe by cuſtom ; and hereby are underſtood 
lands of the tenure, called gave/kind. By 
ſuch cuſtom of gavelkind lands and tenements 
deſcend equally among all the ſons, who 
are therefore conſidered in the light of par- 
ceners. 


By ſtatutes, divers lands in Kent, (which 
is the moſt common ſeat of this cuſtom) are 
diſgavelled. Upon this law it has been adjudg- 
ed *, that ſuch eſtates, tho they are thereby 
made deſcendible according to the courſe of 


t Lit. & 265. 
St. 31 H. VIII. c. 3. publ.—2 & 3 Ed. VI. c. 1. pr. 
* Hard, 325. Rob. Gavelk. 77, 
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the common law, do not loſe any other quali- 
ties, appertaining to gavelkind lands. 


One of theſe qualities is, that the wife 
ſhall be endowed of a moiety of gavelkind 
lands, nat for life, but gquamdiu vidua et caſta 
dixerit; which ſpecies of endowment ſhe can- 
not waive, and take a third part for her life. 
A * ſecond marriage, therefore, is in ſuch caſe 
a har to the claim of dower. Other leading 
diſtinctions of gavelkind tenure are, that the 
lands do not eſcheat on attainder of felony, 
and that the heir is of age at fifteen years 
to alien his eſtate for a valuable conſidera- 


tion. 


It is * ſuppoſed, that before the conqueſt 
all the lands in England deſcended according 
to the cuſtom of gavelkind. And at preſent 
it ſeems, the cuſtom, where it prevails, is not 
ſo narrowed, or taken fo ſtrictly, as other local 
uſages, which derogate from the common law. 
For © if a man ſeiſed of gavelkind lands has 
three ſons, one of whom dies in his father's 


Y 1 Inſt. 33. b. * x Leon. 133. 
* Benl. 33. pl. 52. 1 R. A. 568. 
d Ld. Raym. 1024. © Ibid. 1025, 
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life time, leaving iſſue a daughter, ſuch daugh- 
ter will inherit her father's purparty, jure re- 
preſentationts : which agrees with the courſe 
of deſcents in coparcenary at common law. 
J ſhall here only farther obſerve, that * a rent to 
a man and his heirs, created out of gavelkind 
lands, will follow the nature of ſuch lands, 
and deſcend equally to all the ſons. 


III. I proceed now to another modifica- 
tion of joint and contemporary ownerſhip in 
eſtates, which is called jorntenancy. This eſ- 
tate commences, where lands or tenements 
are conveyed to two or more in fee ſimple, or 
for any leſſer intereſt therein. Ir ariſes al- 
ways by purchaſe, (in the large acceptation of 
that word) and never by deſcent. But it may 
be created by a feoffment, leaſe, fine, reco- 
very, or any other mode 'of conveyance. We 
may perceive already, that, whereas coparce- 
nary obtains only in eſtates of inheritance, 
there may, on the other hand, be a jointenan- 
cy of any quantity of intereſt, as of a term for 
years. Indeed * a mere chattel may be poſ- 


* 1 Mod. 96. 2 Lev. 87. 1 Vern. 489. 
1 Inf. 1806. a. h. f Lit. 5 281. 


ſeſſed 


LECT. 23. ownerſhip of eſtates. 125 


ſeſſed by jointenants, as a horſe, or the like; 
but with an exception as to copartnerſhips in 
trade and commerce, whether of principal mer- 
chants, or inferior ſhopkeepers. For the moſt 
diſtinguiſhing incident of jointenancy is the 
jus accreſcendi ; by which, when one jointe- 
nant dies, his intereſt is not tranſmitted to 
his heirs, in the caſe of deſcendible property, 
nor to his perſonal repreſentatives, in the 
caſe of perſonal effects or chattels, but veſts 
in the ſurvivor or ſurvivors, this right of ſur- 
vivorſhip being admitted equally in regard to 
perſonal chattels, as in eſtates of every deno- 
mination. Now, if ſtock in trade was ſub- 
ject to the ſame claim, one of two evils might 
enſue ; either the family of a deceaſed partner 
might be left deſtitute ; or men's fear of em- 
ploying a conſiderable part of their property in 
theſe undertakings, might check the ſpirit of 
commerce. It is therefore the * eſtabliſhed 
law of merchants, that among them, jointe- 
nancy and ſurvivorſhip do not prevail. 


This right of ſurvivorſhip fir William 
Blackſtone * apprehends to be the reaſon, why 


© 1 Inſt. 182. a. 2 Brownl. gg, Noy 55. 
d 2 Black, comm. 184. 
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neither the king, nor any corporation, can be 
jointenant with a private perſon. But the rule is 
more extenſive : for two corporations cannot 
be jointenants together. And there may be 
jointenants, who have not equal benefit of ſur- 
vivorſhip. As if lands are demiſed to A. and 
B. for the life of A. if B. dies, A. ſhall have 
the whole by ſurvivorſhip : but if A. dies, 
B. ſhall have nothing; for the eſtate is deter- 


mined. 


It muſt alſo be noted, that there rhay be 
Jointenants for life, where the remainder or re- 
verſion of inheritance is ſeparate or ſeveral : 
and there may alſo be ſeveral eſtates for life, 
with a joint remainder or reverſion. Thus 
if lands are conveyed to two men and the 
heirs of their bodies, or to two women and 
the heirs of their bodies, or to two men and 
a woman and the heirs of their three bodies, 
or e converſo, or to a man and woman, who are 
prohibited from intermarrying, as brother and 
ſiſter, and the heirs of their bodies, in all theſe 
caſes the grantees are jointenants for life, but 
the inheritance from neceſſity is ſeveral, that 


i Lit. & 296. Co. ad loc. © x Inſt, 181, a. b. 


Lit. 5 283, 4. Co. ad loc. 5 
is, 
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is, they have eſtates tail reſpectively ® in ſeve- 
ralty, becauſe, according to the form of the 
gift, there can be no heir to take the whole. 
Thus alſo, if a grant be made to two, and the 
heirs of one of them, © this,” fays Littleton", 
« is a good ſointure, and the one hath a free- 
hold, and the other a fee fimple.” On the 
other hand, the preſent intereſts in the lands 
may be ſeveral, and the expectant inheritance 
or reverſion joint; as * if jointenants in fee 
make ſeveral leaſes or gifts in tail, and then 
agree and concur in conveying over the re- 
verſion to two or more and their heirs ; the 
immediate leſſees or donees are tenants in 
common, and the grantees of the reverſion are 
jointenants of that reverſion, 


But * the eſtates holden in jointenancy 
ought always to be of the ſame nature, as 
both freehold or both for terms of years, both 
in fee ſimple or both in fee tail, each in poſ- 
ſeſſion or each in expectancy. 


A huſband and wife may be jointenants of 
a leaſe for years, as well as of a freehold or 


mor in common. a f 285, 
»IInſt. 183. b. ? 1 Inſt, 188. a. 192. b. 


eſtate 
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eſtate of inheritance ; ſo alſo of a bond or obli- 
gation, which is claſſed among cho/ſes in action; 
that is, the value of it is not in preſent poſ- 
ſeſſion, but to be recovered by action. 


Where! then a huſhand lays out money on 
mortgages and bonds, in the name of himſelf 
and his wife, and there is enough beſides to 
ſatisfy creditors, the beneficial intereſt in theſc 
loans will ſurvive to the wife. But * mere 
perſonal goods in poſſeſſion, given to the huſ- 
band and wite, will not belong by ſurvivorſhip 
to her, but will ſink into the huſband's eſtate, 
as an indiſcriminate part thereof, if undiſpoſed 
of by him in his life time. I muſt here ob- 
ſerve, that of lands holden in jointenancy, a 
* wife ſhall not be indowed, but whether a 
huſband ſhall be tenant by the curteſy, is men- 
tioned as matter of doubt, and is left unſolved 
even by fir Edward Coke. 


Sir William Blackſtone *, under this head, 
treats of unity of title, intereſt, time, and poſ- 
ſeſſion. That which zs eſſential to the creation 
of an eſtate in jointenancy, 1s a joint claim by 

4 2 Vern. 683, F1R.A. 349. 


Lit. § 45. t 1 Inſt. 30. a. 
v 2 Black. comm. 180, 1. * LJ. Raym. 317, 2. 
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the ſame conveyance. This fir William Black- 


| ſtone ſpeaks of as unity of title. That his 
unity of intereſt (or in reſpe& to the quantum 
of intereſt) is not in all caſes neceflary, has be- 


fore been lightly touched, and is in ſome in- 
ſtances remarked by himſelf. As to unity ef 
time, or the neceſſity that the eſtate of each join- 
tenant ſhould be veſted at the ſame period, the 
learned commentator cites a caſe put by fir 
Edward Coke“; but this point, if not con- 
tradicted, is rendered doubtful by ſeveral au- 
thorities. Laſtly, fir William Blackſtone, 
mentions unity of paſſeſſion, that is, each join- 
tenant is undividedly, poſſeſſed of the whole, 
and not excluſively of any part. To which 
it may not be improperly ſubjoined, that there 
cannot be two jointenants, one having a pre- 
ſent poſſeſſion, and the other only a right of 
entry into lands, or only 2 right of recovering 
them by action. The diſtin& nature of rights 
of entry and of action, I ſhall, tor the preſent, 
omit to deſcribe, obſerving only that the for- 
mer is a more ſubſtantial intereſt than the lat- 
ter. But * altho' he, who has a right of en- 


7 1 Inſt. 188. a. 
4 13 Co. 55. 2 Cro. 259. L. * 311, 2. 
* 1 Inſt, 188. a. 
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try into lands, has a more direct and imme- 
diate intereſt, than one, who has only a right 
of obtaining them by action, yet theſe two 
may hold in jointenancy. 


There is a cloſe and ſtrict union between 
Jointenants ; for each is ſaid to be ſeiſed of the 
whole jointly with his companion; and acts 
done by or to one of them are, for the moſt 
part, effectual as to both. But each of them is 
alſo ſometimes ſaid to be ſeiſed only of a moiety. 
Therefore, if one makes a feoffment of his 
part, a moiety paſſes; and one may make the 
other his bailiff of his moiety, and have an 
action of account againſt him for the profits. 
But tho a jointenant may in his life time alien 
his moiety of the land, yet if he only grants 
a rent- charge out of it, the ſurvivor will be in- 
titled to the whole, free from ſuch incum- 
brance. 


Buy ſt. 31 H. VIII. c. 1. jointenants of in- 

heritance, and by a ſtatute of the next ſeſſion, 
thoſe whole intereſt is only for life or years, 
are compellable to make, or ſubmit to, parti- 


® 1 Inft. 186. a. Lit. $286, St. 32 H. VIII. c. 32. 


tion 
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ed. 


Jointenants of perſonalty may ſtill more 
eaſily ſever their intereſt, and deſtroy the 
chance of ſurvivorſhip : but if they neglect 
to do ſo, the courts will not effect it in favour 
of a repreſentative. Thus a © bequeſt of the 
reſidue of perſonal eſtate is a jointenancy ; and 
tho it be even by mutual conſent employed in 
trade, this ſhall not amount to a ſeverance, or 
defeat the right of ſurvivorſhip in ſuch parti- 
cular property : which is an extremely ſtrong 
caſe. The reaſons of which ſeem ſet forth in 
arguments in the houſe of lords, and the ar- 
guments prevailed, viz. that where a clear 
jointenancy is once eſtabliſhed, there is either 
an equal chance of ſurvivorſhip, or thoſe who 
think otherwiſe, may ſever the jointenancy by 
a deed granting their reſpective ſhares in truſt 
for themſelves, or may enter into covenants 
not to take advantage of ſurvivorſhip. But if 
the jointenancy be not ſevered, it is evidence 

of an intention of ſubmitting to the chance, 
or of that ſupineneſs and neglect, to which 


* 3 Wms. 115. f , Bro. ca. pal. 224 &c. 
7 Bro. ca. parl. 57. 59. | 
K 2 our 
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our law affords no aſſiſtance. Accordingly, in 


a very recent caſe, where two executors, 
Jointenants of the reſidue of their teſtator's 
perſonal eſtate, divided the ſame, except a ſum 
of J. 500 in four per cent. bank annuities, 
which they ſet apart to anſwer a life annuity 
of twenty pounds bequeathed by the will, and 
then one died, making the plaintiffs in the 
cauſe executors, it was in vain ingeniouſly ar- 
gued, that this amounted to evidence of an 


intended ſeverance of the whole property, for 


the lord chancellor determined, that in re- 
ſpe to the bank annuities, the claim of ſur- 
vivorſhip muſt prevail. 


IV. Laſtly, as to the third mode of joint 
and contemporary ownerſhip in eſtates, tenants 
in common are ſuch proprietors of an undivi- 
ded eſtate, as do not anſwer the idea of copar- 
ceners or of jointenants. And * ſuch tenants 
in common may be either by deſcent like co- 


Baldwin and others againſt Johnſon and the bank of Eng- 
land, in chancery, 7th Feb. 1792. The prayer of the bill being 
that the bank annuities ſhould be transferred in truſt to anſwer the 
annuity, in order to be forthcoming at the annuitants” death and 
divided in moieties, or to chat effect, the bill was diſmiſſed with 
coſts. 

11 Inſt. 188. b. 
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parceners, or by purchaſe like jointenants. 
As if one coparcener or one jointenant diſ- 
poſe of a freehold intereſt to a ſtranger, ſuch 
an alienee is a tenant in common. Alſo if 
there are three jointenants, and one aliens that 
which to him belongs, the alienee holds in 
common with the other two, but they, as be- 
tween themſelves, ftill hold by jointenancy 
and ſurvivorſhip. 


Tenants in common are deſcribed by fir 
Edward Coke as having lands © by ſeveral 
titles, or by one title, and by ſeveral rights, 
which is the reaſon that jointenants have one 
joint freehold, and tenants in common have 
ſeveral freeholds ; only this property prevails 
in both, namely, that their occupation is un- 
divided, and neither of them knoweth his part 
in ſeveral.” Sir William Blackſtone obſerves, 
the only unity there is, is that of pofſeftion. 
But this muſt be underſtood to mean, that no 


* Lit. & 309. 295. Co. ad loc. I Lit. $ 294- 

*I laſt. 189. a. 

* As if lands be given to two men and the heirs of their two 
bodies, the donees have a joint eſtate for term of their lives, and 
if each of them have iſſue and die, their iſſue ſhall hold in com- 
mon. (Lit. 6 296.) Here is an example of tenancy in common 
by one title, (viz. the joint gift) and ſeveral rights, (viz. the diſ- 
tin remainders). But right and title are commonly uſed as 


{ynonimes, | 
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other unity is in abſolute ſtrictneſs neceſſary 
to conſtitute tenancy in common. For they 
may claim the ſame quantity of intereſt, veſt- 
ing at the ſame time, and under the ſame title 
or conveyance, provided only that the phra- 
ſeology does not create it a jointenancy, for 
which end it is cuſtomary to add expreſs ne- 
gative words of excluſion. This is done 
chiefly to avoid the fortuitous claim of ſur- 

vivorſhip, which does not obtain among te- 
nants in common. If therefore a grant is 
made to A. and B. for term of their lives, and 
to the longeſt liver of them, which forms a 
jointenancy, and A. grants his part to a ſtran- 
ger, whereby the jointenancy ceaſes, and ſuch 
ſtranger becomes tenant in common with B. 
and then A. dies, yet B. ſhall not have the 
whole by ſurvivorſhip, notwithſtanding the 
words in the original conveyance; for expreſſio 
eorum, que tacite inſunt, nibil operatur. Since 
then it is the courſe among conveyancers to 
exclude jointenancy by an unequiyocal decla- 
ration, this affords a plea for not dwelling 
upon the * caſes relating to this point, which 


® x Inft. 191. b. 

See ſeveral of them cited 1 Inſt. 190. b. (13th ed.) n. 
4. K 2 Atk. 375. 2 Bro. 233 &c. 3 Bro. 215, 6; and that 
the court of chancery decrees a tenancy in common as much as 
it cap, Ambl, 656, 3 Bro, 25 Kc. 

have 
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have been determined on the legal and, as 
it were, technical conſtruction and force of 
words, only obſerving, that this phraſe, 
* equally to be divided amongſt them, 
which in a ui clearly conſtitutes a tenancy 
in common, where * the context does not 
manifeſt a contrary intention, has been, in 
a modern * deciſion, adjudged to have the 
ſame effect in a deed, and very reaſonably, 
in order that the rules of property might 
follow uniformity, 


Tenancy * in common may ſubſiſt in eſtates 
of freehold and inheritance, in chattels real, 
and in mere perſonal property. 


Where * the eſtate is of inheritance, the 
wife of a tenant jn common is intitled to 
dower : and the like rule, I apprehend, ob- 
tains in regard to tenancy by the curteſy. 


I have before obſerved, that tenants * in 
common have ſeveral freeholds. Their eſtates 
are diſtin, and there is no privity between 
them; therefore one tenant in common may 


1 3 Bro. 215, 6. 7 a Will, 341, Lit. 6 320, 
Co, ad loc, | Lit. 5 44» 45+ * Sce Cowp. 219. 


K 4 directly 


136 Of the joint GS. LECT. 23. 


directly convey his intereſt to the other; but 
conveyances * between jointenants properly 
inure by way of releaſe. 


The ſame ſtatutes before referred to, which 
make eſtates holden in jointenancy ſubject to 
partition, extend to tenancy in common. And 
farther, by the ſt. 8 & g W. III. c. 31, made 
perpetual by the it. 3 & 4 A. c. 18, the pro- 
ceedings in all writs of partition are rendered 
more compendious and eaſy. 


* 2 Cro. 696. 


L EC TUR E XXIV. 


07 eſtates upon condition, more particularly of 
mortgages. | 


AVING, in the former leQures of 
this part, already treated of eſtates in 
reſpect to the quantity of intereſt that may 
be had therein, and the quality of the tenure 
by which they were formerly or are now 
holden, and having afterwards diſcourſed of 
incorporeal hereditaments, and alſo of the joint 
and contemporary ownerſhip in eſtates, the re- 
maining topics of our law, relating to real pro- 
perty, abound ſo much in technical ſubtleties, 
that it would be impoſſible, within a moderate 
compaſs, to give a full and ſyſtematical ac- 
count of them, I ſhall therefore, without 
loſing fight of methodical arrangement, ſe- 
lect ſuch matters for expoſition, as may be 
uſefully introductory to a more complete and 


ſcientific acquaintance with theſe ſubjects, 
ſlightly 
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ſlightly paſſing over ſuch parts of our law as 
are moſtly grown into diſuſe, and mentioning 
only the general heads of ſome of them, which 
are ſtjll neceſſary to be known, tho it would 
be ſuperfluous to dilate thereon with the ſame 
minuteneſs which exerciſed the claborate at- 


tention of paſt ages. 


We ſhall commence theſe more intricate 
inquiries by conſidering eſtates as affected by 
certain conditions, which will lead to the doc- 
trine of mortgages, and the nature of that 
intereſt, which is called the equity of re- 
demption, 


Conditions, which are * derived to us from 
the feudal ſyſtem, are either implied or ex- 
preſſed. This diſtinction too is of feudal 
origin; and the preſent law alſo, independently 
of any poſitive proviſion by the parties, to 
eſtates for life annexes theſe conditions, viz, 
that the temporary freeholder do not commit 
waſte, nor preſume (by conveyances ſuffi- 
ciently operative) to alien the lands in fee. 
The non-compliance with theſe implied terms 


I Inſt, 201. 2. (13th ed.) n. 1. 


induces 


LECT, 24. and chiefly of mortgages. 139 
induces a forfeiture, which is the genuine effect 
of a condition, By expreſs conditions eſtates 
may be created, inlarged, or defeated, 


Conditions are alſo divided into precedent 
or ſubſequent, 


I. Precedent conditions are ſuch as are no- 
eeſſary to be performed before the eſtate to be 
created by them can veſt, and before the 
eſtate to be inlarged by them can be ſo in- 


larged, 


1. Thus, if an eſtate for years be granted 
to A. to commence from the enſuing Michael- 
mas, provided the leſſee ſhall in the interim 
pay a certain ſtipulated ſum to the leſſor, and 
not otherwiſe, this is a precedent condition, 
And in caſes of precedent conditions, the 
eſtate to be thereby created does not veſt till 
the performance. No eſtate of freehold can, 
it ſeems, be created to ariſe from a precedent 
condition, and conſequently to commence in 
futuro, by any conveyance according to the 


Þ x Inſt, 201. a. 


courſe 
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courſe of the common law, except © where a 
prior freehold intereſt at the ſame time paſſes 
from the grantor. 


2. The other ſort of precedent conditions 
are ſuch; by which an eſtate already veſted 
may be inlarged. Thus a particular eſtate 
for years, for life, or in tail, may be created 
with a condition, that after the performance 
of a ſpecified: act, or the happening of a fu- 
ture event, the grantee ſhall have a larger 
intereſt, But to ſuch inlargement of a par- 
ticular eſtate ſeveral incidents are neceſſary. 
The particular eſtate muſt be permanent, and 
not revocable at the will of the grantor, or 
leflor; it muſt continue in the grantee, or 
leſſee, at the time the fact by which it is to 
be inlarged takes place; the inlargement muſt 
inure immediately upon the performance of 
the condition, or otherwiſe can never take 
place at all; and laſtly the particular eſtate, 
and the means of its inlargement, mult take 


© See the caſes put Plow. 29, viz. that a feoffment with 
livery, on condition of marrying the feoffor's daughter, com- 
mences by the livery; and that a leaſe to A. and his eldeſt ſon, 
A. having no ſon, is to be ranked among contingent remain- 
ders. The former of theſe poſitions is very queſtionable z (Sal. 
G75.) the latter I take to be clear law, 

« 5 Co. 75. a. 


effect 
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effect by the ſame inſtrument or deed, or by 
ſeveral inſtruments or deeds delivered at the 


ſame time. 


IT. Conditions ſubſequent are ſuch as are 
calculated to defeat and deſtroy an eſtate al- 
ready veſted. There* are no technical words 
to diſtinguiſh conditions precedent and ſub- 
ſequent in their creation : the ſame expreſ- 
ſions may indifferently make either, being go- 
vernable by the intentions of the party, who 
frames and effectuates the inſtrument. And 
where it appears to be the intent, that the 
eſtate ſhall veſt previous to and until the 
event which is to defeat it, this is conſtrued 
to be a ſubſequent condition. Thus“ where 
a deviſe was to J. S. and his heirs, if he lived 
to the age of twenty-one years, provided and 
upon condition, that if he died before twenty- 
one, then the eſtate ſhould go to another de- 
viſee, this was holden to be a preſent intereſt, 
defeaſible by condition ſubſequent. So alſo 
a deviſe, provided the deviſee took the name, 


C. T. T,. 166. 730 1 R. A. 415. W. Jon. 389. 
© 3 Lev. 132. 2 Sho. 398. a Burr. 38. 


and 
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and lived in a manſion houſe of the deviſor, 


was clearly admitted to be a ſubſequent con- 
dition. 


The diſtinction between precedent and 
ſubſequent conditions may frequently involve 
the abſolute right of ownerſhip to the eſtate. 
For conditions ſubſequent, annexed to any 
eſtate of inheritance, and not charged on the 
lands, as a rent, may be deſtroyed by levying 
a fine or ſuffering a recovery, and the party 
may reſume an unqualified intereſt, 


This leads me to remark, that not only 
ſuch conditions as are illegal or ' impoſſible, 
but ſuch alſo as are repugnant to the 
eſtate granted, are void, and the grantee holds 
the land diſcharged from theſe proviſos. 
Thus * the capacity of ſuffering a common 
recovery, and of levying a fine, purſuant to 
the flatutes, are ſo incident to all eſtates tail, 
that any condition, prohibiting or reſtraining 


' A fubſequent condition, which is impoſlible, ſhall not defeat 
an eſtate granted: but if the impoſſible condition is precedent, 
and to operate by way of inlarging the eſtate before granted, 
the eſtate will not be ſo inlarged. (1 Inſt, 206. b.) 

* 6 Co. 41. a. 10 Co. 38. b. 


theſe 
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theſe acts, is contradictory and void. But if 
a bond is given by tenant in tail to one who 
might otherwiſe have made him only tenant 
for life, conditioned not to ſuffer a common 
recovery, or if a covenant is entered into for 
the ſame purpoſe, the money mentioned in the 
bond, or, in the other caſe, damages for the 
breach of the covenant, may be ſought and 
obtained by action. Alſo” it appears, that a 
proviſo, to reſtrain a tenant in tail from alien- 
ating the lands, may be good and effectual 
as to a feoffment, or a fine at common law, or 
other means of conveyance, except only a- 
tutable fines and recoveries, and may give title 
to the perſon claiming by reaſon of the breach 
of ſuch conditional limitation. 


A condition, properly ſo called, annexed to 
an eſtate, differs from what is called a con- 
ditional limitation in this, that it is the proper 


1 2 Vern. 233. 635. 

m 1 Cro. 35. 1 Leon. 292. 2 Leon. 38. Mo. 271. 
1 Inſt. 224. b. 1 Vent. 321..-—[n the caſe reported in the 
book laſt referred to, the reſtriction was againſt attempting to 
alien, which was determined to be a void condition from its 
uncertainty, becauſe it was not clear what ſhould be judged 
an attempt. 

2 2 Fearne 388, 9. (4th ed.) 


4 effect 
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effect of a condition to give title, by the 


breach of it, to the grantor or thoſe claiming 
from him the reverſion in the lands; a con- 
ditional limitation limits the eſtate over to a 
ſtranger; and in the caſe of a conditional li- 
mitation the eſtate expires and determines of 
itſelf, without any act, as entry or claim, to 
be done or made by him who has the next 
expectant intereſt: whereas in the caſe of an 
eſtate upon condition, properly ſo called, ad- 
vantage muſt be taken of the breach of it by 
the activity of the grantor, his heirs or aſſigns. 
There is another diſtinction, viz. between 
ſuch conditional limitations as are and ſuch as 
are not contingent remainders: but this doc- 
trine more properly belongs to the head of 
eſtates in expectancy. 


Among eſtates on condition, ſir William 
Blackſtone annumerates thoſe by ſlatute mer- 
chant, ſtatute ſtaple, and elegit; all which are 
means of recovering debts, by judgment, or 


on record, and are called in law execution or 


extents, the lands, ſo holden, being delivered 
to the creditor, by virtue of proceſs directed 
X to 
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to the ſheriff. By* ſeveral antient ſtatutes, 
mayors and other officers are authoriſed to 
take judicial acknowledgments of debts, called 
by the reſpective names of a ſtatute merchant, 
a ſtatute ſtaple, and a recognizance in the na- 
ture of a ſtatute ſtaple, in the manner therein 
preſcribed. And if ' theſe recognizances vary 
from the acts of parliament inany material point, 
they cannot be taken advantage of, as ſuch; 
but ſtill, it ſeems, they may be ſued upon as 
common bonds or obligations. If the * va- 
riation be only in a matter of form, the recog- 
nizance may nevertheleſs be good even as a 
ſtatute merchant. For * default of payment 
of the ſums expreſſed in theſe inſtruments, a 
writ, called a capas ſi laicus, iſſues, directed to 
the ſheriff, commanding him to take and im- 
priſon the debtor, if he be a layman, and alſo 
to extend and appretiate, by the inqueſt of a 
jury, the true value of the debtor's lands and 


*11E.I. 13 E. I. ſt. 3. 27 E. III. ſt. 2. c. 9. & 23 H. VIII. 
c. 6 


? Cro, El. 233. 355. (461:) 494» 5+ 
42 W. Jon. 52. 


F. N. B. 304. 306. According to the denten Wig, 
writ of execution on a ſtatute merchant, the debtor being Kept 
in priſon was to be ſupported for the firſt quarter of a year, de 
proprio, and had a power of ſelling his eſtate, to make ſatis faction 


for the debt, and if he failed, then his lands and goods were to 
de delivered to the creditor. (Regiſtr. judic. 8, 9.) 


Vor. II. L goods, 
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goods, and to cauſe them to be delivered to 
the creditor. And after this inquiſition and 
extent, another writ, called a /berate, iſſues, 
commanding the ſheriff to deliver to the cre- 
ditor all ſuch lands, tenements, and goods, till 
the debt ſhall be ſatisfied. There ſeems a 
difference of opinion, whether after the ex- 
tent and before the liberate, the eſtate remains 
in the debtor or conuzor, or is to be conſi- 
dered as in the cuſtody of the law. In the 
former ſuppoſition, the lands are till liable to 
a new extent for debts due to the crown, ac- 
cording to the prerogative claim of priority of 
payment, recited in the writ; in the latter 
caſe, they are ſaid indecd to be in the hands of 
the crown, but it is added, © and in the cuſ- 
tody of the law,” and it is intended, for the 
benefit of the promoter of the original proceſs. 
Bat it is the /berate, which veſts the eſtate in 
the creditor or conuzee, who ſo promoted 
this proceſs ; and as " ſome have holden, he 
may enter without any delivery by the ſheriff. 
The ſame * proceſs, which iſſues on ſtatutes 


*F. N. B. 306. t Dy. 67. b. W. Jon. 91. 

1 Cro. 463, 4. 1 R. A. 737, 8. After an inquiſition on 
an elegit, it is ſaid, the creditor may enter without any /iberate at 
all, IR. A. 738. 

Tut. 330435. 


merchant 


LECT. 24. and chiefly of mortgages. 147 
merchant and ſtatutes ſtaple, may be awarded 
alſo on recognizances in the nature of a ſta. 


tute ſtaple, which are founded on the ſt. 23 
H. VIII. c. 6. 


Theſe eſtates by ſtatute merchant and ſta- 
tute ſtaple, (Which are called eſtates on con- 
dition, becauſe they are holden by the creditor 
until his debt be fatisfied, that is in the na- 
ture of a conditional limitation) are not in law 
freehold intereſts, tho uncertain and indeter- 


minate as to their duration. This fir Wil“? 
liam Blackſtone attributes to their being ſe- 


curities for debts, which belong to the perſon- 
al repreſentative, and not to the heir of the 
real eſtate. The reaſon is very conformable 
to the rules, which prevail in courts of equi- 
ty on this ſubject. But why ſhould it pre- 
vent the legal veſting of the freehold in theſe 
inſtances any more than in the caſe of a mort- 
gage in fee ? The reaſon may perhaps depend 
on the manner in which theſe eſtates veſt, viz. 
by the iſſuing of the berate, which is not a 
judgment in a real action, nor * bears any ana- 


Y 2 Black. comm. 162. 
® Dower is an eſtate from the death of the huſband, Plow. 


25. 


L 2 logy 


ALS” ET - ©. 
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logy to the various ways, by which freehold 
intereſts may be acquired. It ſeems, howe- 
ever, as this is a ſpecies of eſtate intirely in- 
troduced by ſtatute law, our antient lawyer 
might, with more propriety, have allowed it 
to be a freehold intereſt of a peculiar kind, 
namely, not deſcendible, but ſuch as by poſ- 
ſibility might come to executors, like eſtates 
for lives, fince the abolition of common oc- 
cupancy. For the ſt. 13 E. I. ſt. 3, fays, the 
conuzee ſhall have ,n, a term applicable 
only to freehold: the ſt. 27 E. III. ft. 2. c. q. 
expreſsly declares, he ſhall have an eſtate of 
franktenement ; and he is intitled to the ſame *© 
remedies to recover the lands, if he is ouſted, as 
other freeholders enjoy. 


Theſe kinds of intereſt in lands are conſi- 
derably fallen into diſuſe ; but the doctrine 
on the ſubject is not unneceſſary to be attend- 
ed to, as inſtances of ſuch recognizances ſtill 
ſometimes occur, and form an incumbrance, 
requiſite to be guarded againſt, in perfecting a 
fafe and complete title to eſtates, 


1 


* 2 Vent. 227. » Poſt, left, X XVIII. 
F. N. B. 439. 1 Inſt. 43. b. 


1 The 
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The other eſtate, above alluded to, that of 
tenant by elegit, is very ſimilar to the fore- 
going. For this alſo is a means of obtaining 
a debt, after judgment, by the ſheriff's deli- 
vering of the debtor's lands to the creditor. 
Under this writ of elegit, all the chattels of 
the debtor may be ſeiſed, but it extends not 
to more than half of his land, nor to confine 
his perſon. A great degree of technical ac- 
curacy is required in executing this - writ, 
And it muſt be obſerved, that * copyhold 
land is not extendible on an elegit. But * 
the land, which is ſo extended, is delivered to 
the judgment creditor, expreſsly until his 
debt is thereout levied, which ranks him, ſo 
becoming tenant, among thoſe, who have con- 
ditional eſtates, 


I proceed now to conſider, more attentive- 
ly, another ſort of conditional eſtates, name- 
ly, ſuch as are conveyed to creditors, by the 
voluntary act of the debtors, in gage or 
pledge, as ſecurities for loans of money. 


*F.N.B. 595. 

* 1 Brownl. 38, 9. Hut. 16. Dal. 26. 1 Sid. 91. 229 
1 Vent. 259. 

f\ R. A. 888. t F. N. B. 595. 


L 3 Theſe 
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Theſe are divided into wivum vadium and 


mortuum vadium. 


T. in the former caſe, the land is granted 
to the lender of the money, till out of the 
rents and profits ſuch loan ſhall be ſatisfied. 
There is therefore a direct proſpect, that the 
eſtate will not periſh or be loſt, but will, af- 
ter the debt is liquidated, return to the bore 
rower and his heirs. This mode of pledging 
lands ſeems to have been kept up in Wales, 
bearing the name of a Welch mortgage, but 
is, in general, grown obſolete, | 


IT. In the other ſpecies, which is now the 
moſt uſual, if not the only, practice, the lands 
are conveyed to the lender of the money, with 
a proviſo or expreſs condition, that if the ſum 
borrowed ſhall be repaid at a day prefixed, 
the eſtate of the lender ſhall be wholly void. 
And this is called mortuum vadium or mort- 
gage, becauſe, for default of payment at the 
appointed time, the lands were loſt to the 
mortgagor and his heirs, and the eſtate of 
the mortgagee became abſolute at /aw ; that 
is the courts of common law could not 


3 compel 
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compel the lender to accept of the money at 
a ſubſequent day, and to make reſtitution of 
the pledge. But courts of equity always con- 
ſidered mortgages but as pledges and ſecuri- 
ties for money, and allowed the borrower, 
after the appointed time of payment was elap- 
ſed, to redeem his lands on diſcharging the 
debt with intereſt and coſts. This remaining 
right, therefore, or equitable intereſt of the 
mortgagor and his heirs, which may enable 
them, under the aid of a court of equity, to 
recover back their lands, by ſatisfying the 
incumbrance thereon, is called their eguity of 
redemption. And it is a ſpecies of eſtate, de- 
ſcendible according to the general rules or ca- 
nons of inheritance at common law, in like 
manner as if it was accompanied with the ac- 
tual ſeiſin of the lands. For in the eye of 
the court of chancery, this intereſt hath al- 
ways been conſidered, not barely as a mere 
right, but as ſuch an eſtate in the land, as 
will paſs from anceſtor to heir, and may be 
granted, intailed, deviſed, or mortgaged 
anew, and be barred by ſuffering a common 
recovery, If it were a naked right, and not a 


* 1 Ch. ca. 285, 
17 Vin. abr. 157, Hard. 469. 1 Inſt. 205. a. 13th ed. n. i. 
Tho the contrary is argued, 1 Ch. ca. 219. 


L 4 ſpecies 
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ſpecies of eſtate inheritable, a deviſe of it 


could not, it ſeems, (as the law was then under- 
ſtood) have been adjudged effectual. A wife * 
indeed has no right to dower in an equity of 
redemption, where a mortgage in fee is executed 
prior to the marriage. Yet it has been deter- 
mined, that a huſband is intitled to be tenant 
by the curteſy of ſuch intereſt. On the other 
hand, where * a wife is mortgagee, there is 
no tenancy by the curteſy, unleſs there hath 
been an actual forecloſure, (which I ſhall pre- 
ſently explain) or the mortgage hath ſubſiſted 
for ſo great a length of time, as the court 
thinks a ſufficient reaſon for refuſing to de- 
cree a redemption. In like manner, the rule, 
I apprehend, is, that * wives ſhall not be in- 
dowed in lands, whereof their huſbands were 
mortgagees in fee. 


12 Ch. ca. 8. 3 Lev. 427, 8. 

® 1 Atk. 604. C. T. T. 138. 1 Bro. 326 &c. (2 Wms. 
700. 3 Wms. 232. n. cont.)— But if the mortgage be for 
term of years, ſhe may in ſome caſes be dowable efe4ually, ac- 
cording to new and learned diſtinctions. (1 Inſt. 208. a. 13th 
ed. n. 1.) 

n 7 Vin. abr. 156,-—It is difficult to aſſign a ſatisfactory 
reaſon for this diverfity. (7 Vin. abr. 160. 1 Brown 327. 1Atk, 
606. and ſee Hard. 469.) 

% Vin. abr. 157. 

P Black. comm. 158. cites Hard. 466 : but it is there ſaid, 
that a bill to redeem lies againſt tenant in dower ; which rather 
implies that ſhe i: dowable ; and fo the law ſeems antiently to 
have been. (1 Inſt, 205. a. 13th ed. n. 1. and ſee 3 Cro. 190, 1.) 


Mortgages 
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Mortgages in fee, tho forfeited and become 
abſolute at law for default of payment, are 
yet, in equity, ſo far reputed to be part of the 
perſonal eſtate, that they * will not paſs by a 
general deviſe of lands, tenements, and here- 
ditaments. If a mortgage alſo in fee is re- 
deemed in equity after the appointed time of 
payment, the money is payable to the perſon- 
al repreſentative of the mortgagee, and not to 
the heir, to whom the lands are legally de- 
ſcended, and who muſt therefore execute the 
reconveyance 


It is uſual to inſert a covenant, that the 
mortgagor ſhall continue in poſſeſſion till the 
appointed time of payment. If he receives 
the profits after ſuch day, or if no ſuch cove- 
nant for continuing in poſſeſſion is inſerted, 
he is like to, or in ſome reſpects in the nature 
of, a * tenant at will to the mortgagee. But 
for the moſt part, the mortgagor, before the 
equity of redemption is forecloſed, and not the 
mortgagee, is conſidered as owner of the land. 

Therefore 


J 2 Vern. 625, 1 Ch. ca. 88. 285. 

In one reſpect, at leaſt, his intereſt is inferior, viz. that he 
may be turned out of poſſeſſion by ejectment, without notice to 
quit: (1 Inſt. 205. a. 13th ed. n. 1. Dougl. 282, 3. 720. 
1 Durn. & Eaſt 383.) ſo may his tenant, on a leaſe ſubſequent 
to the mortgage made without the privity of the 2 

Dou 


— 
5 


| YU 
—— rn 
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Therefore where there wasamortgagee in poſ- 
ſeſſion, and a bill was brought to redeem, and a 
decree pronounced accordingly, and before the 
account taken a church became void, and the 
mortgagee preſented, upon petition, the chan- 
cellor ordered, that he ſhould revoke his pre- 
ſentation, and preſent ſuch clerk as the mort- 
gagor, or his vendee, (for he had contracted 
to ſell) ſhould appoint. There might per- 
haps be a difficulty in accompliſhing ſuch re- 
voking of the preſentation; but this caſe 
ſhews, that courts of equity conſider the pro- 
per ownerſhip to be in the mortgagor before 
forecloſure. The ſame idea was entertained 
by the legiſlature, when, by ſt. 7 & 8 W. III. 
c. 25. 7, it denied the right of voting for 
members of parliament to mortgagees, not be- 
ing in poſſeſſion ; but allowed it to mortga- 
gors : and when, by ſt. 9 A. c. 5.4 4, it pre- 
vented mortgagees, who had not been in poſ- 
ſeſſion ſeven years, from being qualified to fit 
in parliament, by reaſon of any lands, where- 


\ (Dougl. 21. Kc.) and tho the leaſe is prior to the mortgage, it 


ſhall not be ſet up in ejectment againſt the mortgagee, if the de- 


Fendant had notice, that it was only required, he ſhould attorn, 


(Dougl. 23. n.) In ſuch action of ejectment by a mortgagee it 
is never allowed to the mortgagor to diſpute the title of his mort- 


gagee; (Cowp. 600, 1.) nor to ſet up a title in a third perſon, 


(1 Durn. & Eaſt 760.) 
t Pr. ch, 71. 


of 
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of the equity of redemption is in any other 
perſon. —Theſe" conſiderations may remind us 
of a late very equitable and important deter- 
mination, that on the aſſignment of a term, 
by way of mortgage, the mortgagee, before 
actual poſſeſſion, is not liable to the reſervation 
and arrears of rent, or other covenants, in the 


original demiſe. 


Such therefore are the reſpective eſtates of 
the mortgagor and mortgagee. 


| Eſtates in mortgage may, as Littleton ob- 
ſerves, be not only granted in fee, but in tail, 
for life, or for a term of years: the laſt of 
which methods is very uſual; and it is then 
proper to add a covenant on the part of the 
mortgagor, that, if he makes default of pay- 
ment, he will, upon requeſt, convey the free- 


u Dougl. 455 &c. 

* 5 333.—_——Mr. Butler (in n. 1. 1 Inſt. 205. a. 13th ed.) 
mentions, but does not particulariſe the inconvenience of a ſepa- 
ration of rights between the real and perſonal repreſentatives of 
mortgagees in fee. Suppoſe, therefore, for inſtance, a mortgagee 
in fee dies leaving daughters his heirs at law, ſome of whom 
marry, have iſſue, and die, the executor bringing a bill in equity 
to forecloſe muſt find out all theſe heirs at law, they may anſwer 
perhaps ſeparately, they muſt all be brought to hearing, and 
muſt all join in conveying the legal eſtate, when the plaintiff ob- 
tains a forecloſure of the equity of redemption againſt the mort- 
gagor, or thoſe claiming under him. 


L 6 hold 
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hold and inheritance to the mortgagee, or as 
he ſhall appoint. 


A mortgage by huſband and wife of the 
wife's eſtate, tho in the form of a leaſe, is 
void after the huſband's death, and not mere- 
ly voidable : ſtill, however, a redelivery of the 
mortgage deed by the widow, or any act tan- 
tamount, will ſubſtantiate it. If the * mort- 
gaged premiſſes are the eſtate of the huſband, 
a voluntary ſettlement after marriage is void 
as. againſt a ſubſequent mortgage, tho ſuch 
mortgagee. has ſome intimation of the ſettle- 
ment at the time of advancing his money. 
For he is a purchaſer within the ſtatute 27 El. 
c. 4, and therefore the ſettlement is void under 
that law. 


It may be of importance to obſerve, that *if 
a lord of a manor mortgages it in fee, and af- 
terwards purchaſes copyholds holden of the 
manor, and takes ſurrenders of them to him- 
ſelf in fee, they will be underſtood as com- 
priſed in the mortgage, for the benefit of the 
mortgagee: and a ſettlement by the mort- 


Y Dougl. 53, 54 n. Cowp. 201 &c. 
* Cowp. 278 &c. « Dougl. 720, 1. 


gagor 
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gagor on his ſon's marriage will, under the 


deſcription of premiſes compriſed in the mort- 
gage, paſs the equity of redemption in ſuch 
ſurrendered copyholds. 


Mortgages are conſidered in their nature 
eſſentially redeemable. And, in general, no 
covenant or agreement in the deed of mort- 
gage ſhall make it irredeemable on failure 
of payment. As if there is a mortgage 
with a proviſo to redeem during the life 
of the mortgagor or mortgagee, and not af- 
ter, yet it may be afterwards redeemed. 
But by ſt. 4 & 5 W. & M. c. 16. §2 & 3, if 
any perſon, who hath ſuffered any judgment, 
ſtatute, or recognizance, which may bring a 
charge on his lands, to be entered againſt him, 
ſhall mortgage his eſtate, without giving no- 
tice of theſe prior incumbrances, ſuch mort- 
gagor ſhall not be intitled to the benefit of any 
equity of redemption : and the fame proviſion 
is made in caſe of a ſecond, ſuppreſſing the 
fact of a former, mortgage ; but the right of 
dower © is ſaved to the wife, not joining in ſuch 
conveyances. There © muſt be no fraud or un- 


d 2 Ch. ca. 61. 2 Vent. 365. 
© $ 5,— This ſuppoſes a redemption in the huſband's life 
time, 42 Vern. 589. | 


fair 
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fair dealing imputable to a ſecond mortgagee, 
who would take advantage of this ſtatute. 


Frequent competitions have ariſen, in courts 
of equity, between different incumbrancers of 
the ſame eſtate, concerning the priority and 
preference due to their reſpective claims. 
Here then I muſt mention, as part of the 
more general doctrine on this ſubje&, that a 
* ſubſequent mortgagee, who lends his money 
without notice of any prior incumbrance, 
may, after ſuch notice, purchaſe in the firſt 
mortgage, or the firſt charge by ſtatute or re- 
cognizance on the lands, which will give him 
a legal priority, and protect his whole demand 
againſt claimants of an intermediate date ; for 
equity will not interfere to fruſtrate a legal ad- 
vantage, of which he may conſcientiouſly avail 
himſelf. But it appears by an elaborate de- 
ciſion of a great equitable judge, that a ſecond 
mortgagee, who has previous notice of a prior 
incumbrance, cannot, by taking an aſſignment 
of an outſtanding term, antecedent both to his 
own ſecurity and to ſuch prior incumbrance, 
gain a preference. The prior incumbrancer 
has the preferable right to call for the legal 
eſtate. And where ſuch legal eſtate is out- 


* 2 Vent, 337. 2 Vern. 156. Ca. temp. Finch 40g. 
1 Bro. 63. 11 Dum, & Eaſt 763—775. 


ftanding, 
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ſtanding, not having been purchaſed by an 
incumbrancer fairly and without notice, the 
incumbrances muſt be paid according to their 
date, —If * a ſecond incumbrancer, having at 
the time of his mortgage no notice of a prior 
charge, having made proper ſearches, and being 
in poſſeſſion of the title deeds, be aſſignee of a 
term, originally created before, but aſſigned to 
attend the inheritance ſubſequently to the for- 
mer incumbrance, he may recover in ejectment 
againſt the prior mortgagee.— In a late * caſe, 
a mortgagee had advanced more money, by way 
of farther charge, on the eſtate before pledged 
to him, without notice, at the time of ſuch 
ſecond loan, of a judgment, which was ' docket- 
ted in the interim, and he was protected as to 
his whole demand. So * if even an executor 
of a mortgagee lend money to the mortgagor 
upon bond, he may tack the bond to the 
mortgage, as againſt the heir or deviſee of the 
mortgagor, to prevent circuity, the ſame per- 
ſons being liable to both demands. But he 
has not this benefit againſt creditors, where 
there is a deviſe for payment of debts ; for 
ſuch deviſe is not fraudulent within the ſtatute 
3 W. & M. c. 14. 


t : Durn. & Eaſt 755—762. 
> Fraine againſt Edie in chancery, July 1783. 
iSceſt (& 5 W. & M. c. 20. * Amb. 685, 6. 


A power 
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A power of inforcing the equity of re- 
demption is given, by ſt. 7. G. II. c. 20, to 

courts of common law ; it being enacted, that 
| when an action is commenced by a mort- 
gagee, either for his money, or to obtain 
poſſeſſion of the lands pledged, and no ſuit 
is depending in equity to forecloſe ſuch mort- 
gage, the defendant may pay to the plaintiff, 
or bring into court, the principal, intereſt, 
and coſts, which ſhall authoriſe the tribu- 
nal, where the action is brought, to compel 
ſuch mortgagee to reconvey the eſtate, and 
deliver up the mortgage deeds. But this, it 
ſeems, (tho the words are general, viz. per- 
ſon or perſons having a right to redeem,”) 
muſt be confined to mortgagors, and thoſe 
claiming under them, the entire intereſt in 
the premiſes. Equity, ' on the other hand, 
permits all perſons to redeem, having a par- 
tial eſtate or intereſt in the equity of redemp- 
tion, as tenants for life of every ſpecies, re- 
maindermen, reverſioners, tenants by elegit, 
and the like, contributing in due proportions. 
But * if there are two ſeparate mortgages of 
different eſtates to the fame perſon, a pur- 
chaſer of the equity of redemption of one 


I 1 Inſt, 208, a. 13th ed. u. I, = Ambl. 733» 4+ 
eſtate 
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eſtate is not intitled to redeem the mort- 
gage on that only; he muſt redeem both, or 
be forecloſed. 


It is however reaſonable, that after a con- 
ſiderable lapſe of time, the equity of redemp- 
tion ſhould ceaſe, and the mortgagee ſhould 
be no longer liable to be diſturbed in his poſ- 
ſeſſion. Indeed, where a bill in chancery 
was brought to redeem a mortgage fixty years 
old, and the mortgagor had agreed, that the 
mortgagee ſhould enter and hold, till he was ſa- 
tisfied, the equity of redemption was allowed 
to take place, becauſe this was in the nature of 
a Welch mortgage, or vivum vadium, before 
ſpoken of; and in ſuch caſe the length of time 
is no objection. And even where * there had 
been a fine levied, and nonclaim for five years, 
which is a egal bar to an adverſe title, the 
equity of redemption was allowed, tho this 
does not appear to have been of the nature of 
a vivum vadium. There certainly may be * 


other 


» Eq- ca. abr. 314. 1 Vern. 418. 2 Atk. 360. 

* 1 Vern. 132. 

Thus where a mortgage was made A. D. 1642, the mort- 
gagee entered A. D. 1650, three deſcents were calt on the de- 


Vor. II. M fendant's 
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other reaſons, beſides the ſecurity's being 
of that kind, for allowing a redemption. 
But * in general, as twenty years poſſeſſion 
will bar an entry or ejectment, except in caſes 
of impriſonment, infancy, coverture, or be- 
ing beyond ſea, (not with a view of abſcond- 
ing to avoid or retard juſtice) ſo it ſhall be 
effectual, ſubject to the fame exceptions, to 
bar a redemption ; and, it ſeems, ten years 


are allowed, after theſe * obſtacles or excuſes 
are removed, ; 


But 


fendant's part, and four on the part of the plaintiff, when a bill 
was brought to redeem, yet the length of time being nearly an- 
ſwered by infancy or coverture, and foraſmuch as A. D. 1686, 
a bill was brought by the mortgagee to forecloſe, and an account 
then made up by him, the court decreed a zedemption, and an 
account from the foot of that taken at the laſt-mentioned period ; 
which decree was fourteen years afterwards. (2 Vern. 377. 1 Eq. 
Ca. abr. 314.) | 

43 Wms. 287, 8. n. 

r However, in a caſe more recent than that in which the for- 
mer opinion was delivered, the diſability of coverture was ſaid to 
be no conſtant excuſe: becauſe, if a woman becomes afterwards 
diſcovert, the ſtatute of limitations will run from that time, and 
tho ſhe ſhould marry again, it will have its effect after the ſecond 
marriage. Another excuſe, in the ſame ſuit, was, that there was 
a tenancy by the curteſy ; but it was anſwered by the court, 
that there would be no limits to the power of redemption, if 
that pretence could avail, and no mortgagee could ever be 
quieted in the poſſeſſion; for it was of no conſequence to him, 
who has the equity of redemption : if the right is not made uſe 

of, 
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But it is a very common practice for mort- 
gagees to bring, at any time, bills of foreclo- 
ſure, to be quieted and confirmed in their poſ- 
ſeſſion; in which ſuits, they ſeek a decree, 
that the mortgagor, and thoſe * claiming un- 
der him, may by a ſhort day, to be prefixed 
by the court, ſatisfy and diſcharge the prin- 
cipal due, with intereſt and coſts, and in de- 
fault thereof, may be for ever forecloſed of all 
equity of redemption. However, redemp- 
tions are fo far favoured, that the day origi- 

| nally 


of, it ſhall be barred. The mortgage was near thirty years old, 
when this matter was argued ; but in the interim, the clerk to 
the ſolicitor for the mortgagor had actually ſettled an account of 
what was due for principal and intereſt, in order to pay off the 
incumbrance, and tho no farther proceedings had been had, yet 
that ſtep ſaved the equity of redemption. (2 Atk. 333.) 

A decree of forecloſure againſt a firſt zenant in tail, or a re- 
leaſe of the equity of redemption by him, 1s binding on thoſe 
in remainder. (Ambl. 564, 5.) 

t Even a ſecond mortgagee may file a bill to redeem after a 
forecloſure by a firſt mortgagee. (2Vern.601.663. and ſee zVern. 
516.) And « if a mortgagee has a decree of forecloſure, tha 
that decree be ſigned and inrolled, yet if he after brings an ation 
of debt on the bond given at the ſame time for payment of the 
money, and performance of the covenants in the mortgage deed, 
ſuch action opens again the forecloſure, and lets in the equity of 
redemption of the mortgagor.” (Ca. temp. Finch 406, 1 Eq. 
ca. abr. 317.) This doctrine was admitted in Tooke v. Hartley, 
which came on in chancery the laſt day of Mich. term 1786, 
on a motion for an injunction againſt the action brought on the 
mortgagor's bond. In the ſame caſe, it was clearly held, that if 

M 2 a mort- 
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nally appointed is rarely concluſive, but . the 
neceſſity of payment is occaſionally protracted 
by the indulgence of the court. 


This leads to a queſtion, which has at 
times been agitated in chancery, whether a 
contract reſpecting lands ſhall be conſidered 
as a mortgage and redeemable, or, as origi- 
nally, an abſolute conveyance. If a con- 
veyance purports to be abſolute, yet if he, to 
whom it is made, agrees by writing under his 
hand and ſeal to reconvey on being repaid his 
purchaſe money, within a year, or other pre- 
ſcribed time, it is redeemable. But if * it 1s 
not a mortgage at the beginning, it ſhall not 
become ſo afterwards, at leaſt by parol agree- 


a mortgagee forecloſes, and ſells, the eſtate pledged, and that 
proves inſufficient to ſatisfy the loan, he may reſort to the bond 
for the reſidue of the money. (See 2 Bro. 125 &c.)—But if 
there be no ſuch bond, and no covenant to be ſued upon in the 
mortgage deed to repay, ſtill the mortgagor is, it ſeems, a ſimple 
contract debtor to the mortgagee, who may and muſt ſue the ex- 
ecutor, in eaſe of the heir, of the mortgagor, (becauſe ſuch mort- 
gagor has been benefited by ſo much money as a loan) and it 
ſeems ſuch a mortgage deed, tho very uncommon, may be evi. 
dence in an action of aſſumpſit.— As to a mortgagee's ſeeking ſa- 
tis faction by a /ale of the mortgaged premiſſes, ſee 2 Bro. 155, 6. 

u 2 Vern. 84- 

* Ch. ca. 2. 1 Vern. 268, 9. 


ment, 
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ment. It ſeems alſo a good criterion, that ” 
there ought to be mutual and reciprocal re- 
medies ; and that none can come to a court 
of equity to redeem a mortgage, unleſs the 
ſuppoſed mortgagee can, on his part, compel 
the payment of the conſideration money, as 
a loan, 


Having thus endeavoured to illuſtrate, or 
at leaſt to exhibit for farther inquiry, ſome of 
the more general doctrines reſpecting mort- 
gages, I forbear to inveſtigate, whether the 
practice of pledging land as a ſecurity for aloan 
of money, was derived to us from the Jews, 
Greeks, or Romans. Our countrymen have 
certainly refined on the rough original; and 
here the refinements have been rational, not 
elaborately technical. I would not, howe- 
ver, with to diſparage thoſe reſearches into 
antiquity, which may give an elegance to ju- 
ridical knowledge, or at leaſt alleviate and 
amuſe the toilſome diligence of the ſtu- 
dent. Thoſe are of too ſtoical, too cynical an 


Y x Ch, ca. 2. 1 Vern. 395, C. T. T. 61. 1 Vern. 7. 
214. 232. 2 Vent. 364. Prec. ch. 526. and the caſes cited 1 Inſt. 


205. a. 13th ed. n. 1, 


M 3 auſterity, 
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auſterity, who revolt at the efforts of imagi- 
nation and genius, which may not only embel- 
liſh and adorn, but inforce and impreſs upon 
the mind and memory, the grave poſitions of 
the law. 


LE C- 


LECTURE . 


Of eſtates in poſſeſſion and expectancy, more par- 
ticularly, of veſted remainders. 


E are now to enter on ſubjects of 

unuſual. difficulty, any inſight into 

which muſt prove beneficial to the young 

ſtudent in juridical purſuits, the doctrine of 

eſtates in expectancy being generally thought 

to comprehend the moſt intricate and abſtruſe 
points of our law. 


__ Eſtates conſidered in regard to the time of 

poſſeſſing them may be divided into three 
ſorts; firſt, ſuch as are in preſent poſſeſſion ; 
ſecondly, ſuch in which there is a right or title 
to preſent poſſeſſion; and thirdly, ſuch as are 
in expectancy, the right or title to which 
has a proſpect to a poſſeſſion future and re- 
mote, 


M4 -- I. The 
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I. The preſent poſſeſſor of an eſtate may 
have, 1. The perfect right thereto; 2. The 
right of poſſeſſion only; or 3. The mere naked 
poſſeſſion. | 


1. He that hath the perfect right to an 
eſtate againſt every poſſible claimant, and is 
alſo in poſſeſſion, and ſuch perſon only, hath 
what * fir William Blackſtone ſtiles, a title 
completely legal. For he can exerciſe every 
right, every act of ownerſhip, which is inci- 
dent to his eſtate, and can maintain actions 
adapted to every wrong, to which ſuch eſtate 
1s liable. 


2. The preſent poſſeſſor of an eſtate may 
have what the learned author juſt cited calls 
the right of poſſeſſion. His ſeifin may be ſuch 
as cannot be defeated by any action poſſeſſory, 
or in which the right of poſſeſſion only is to 
be tried, but the true proprietary is under the 
neceſſity of commencing @ ſuit of a higher na- 
ture, in which the mere right may be decided. 
The right of poſſeſſion, independent of an ab- 
ſolute right of property, may be acquired by 
various ways, as by the alienation of tenant in 


2 Black. comm' 19 : 
3 tail, 


Fg 
9 
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tail. If indeed ſuch alienation be made by a 


fine or recovery, or an appointment to a cha- 
ritable uſe, according to the ſeveral ſtatutes 
relative thereto, no right of any kind is left 
in his iſſue, claiming by form of the gift in 
tail; the alienees in ſuch caſes have a com- 
plete title. But a feoffment * of tenant in tail 
in poſſeſſion works a diſcontinuance, as it is 
called, and gives the feoffee a right of poſſeſ- 
ſion, by barring the iſſue in tail from the right 
of entry. And other modes of alienation, leſs 
operative than a feoffment, may eventual- 
ly, after an alienee's dying ſeiſed, produce 
the ſame effect. The right of poſſeſſion, 
therefore, may alſo accrue by length of time, 
and the neglect of the true owner of the 
lands, conſequent on ſuch alienations as laſt 
aforeſaid : or it may be founded on a judg- 
ment in a poſſeſſory action. | 


3. The preſent poſſeſſor may have the mere 
naked poſſeſſion without any right thereto. 
Such a poſſeſſion, tho defeaſible by the entry 
of the right owner, is ſo far countenanced, as 
to enable the tenant to bring an action of 


> Lit. $ 595. 


treſpaſs 
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treſpaſs againſt a mere ſtranger or wrong- 
doer. 


II. There may exiſt a right of poſſeſſion to 
lands in one, who is not the actual poſſeſſor of 
them; and ſuch is properly called a right of en- 
try. By the old law, there were ſeveral ways of 
diſſeiſing a man of his freehold. If it hap- 
pened by moſt of theſe kinds, and no diſcon- 
tinuance was wrought, the diſſeiſee might, 
during the life of the diſſeiſor, in a peaceable 
manner re- enter, and recover his poſſeſſion, 
without a ſuit at law. From the refinements 
of modern civiliſation, and a uſeful regard to 
agriculture, it is not now allowable to enter 
and expel huſbandmen from their farms, even 
without force. Still, however, a perſon in 
the circumſtances I have deſcribed, is ſaid to 
retain a right of entry ; the principal preſent 
uſe of which diſtinction is to aſcertain his 
right of bringing an action of ejectment, 
which otherwiſe he could not maintain, For 
if the diſſeiſor is dead, and the eſtate is thus 
yeſted in his heir by the apparently juſt title 


© See 1 Inſt, 330. b. 13th ed. n. 1, 
4 Sce 1 Inſt. 257. b. 


of 
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of deſcent, then is the * difſeiſee's right of 
entry rolled or taken away, and his only means 
of obtaining reſtitution is by a real action and 
judgment, and not by ejectment, which ſup- 
poſes a right of entry. This inferior right, 
therefore, is from the only method, by which 
it could ever be inforced, denominated @ right 
Faction. 


Hitherto I have ſpoken of eſtates either in 
poſſeſſion, or in which there ſubſiſts a claim 
to preſent poſſeſſion. 


III. I am now to proceed to the third fort, 
viz. eftates in expectancy, in which the title 
has a proſpe& to a poſſeſſion future and re- 
mote. And I muſt obſerve, that the divi- 
ſion of eſtates, into thoſe. in poſſeſſion and 
thoſe in expectancy, is commonly made with 
a view of deſcribing theſe future intereſts, 


* This right of entry is enlarged by ſt. 32 H. VIII. c. 33. 
which does not ſuffer it to be tolled, except where the diſſeiſor 
had peaceable enjoyment for five years next after the diſſeiſin: 
on the other hand, by ſt. 21 J. I. c. 16. an entry mult be made 
within twenty years after the title accrued, tho the diſſeiſor be 
ſtill living. ; 

But 
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But I thought it not altogether an impro- 
per opportunity of introducing the foregoing 


remarks. 


Eſtates in expectancy are veſted, or con- 
tingent. 


Of the former ſort are reverſions, and ſuch 
remainders, as the law allows to veſt in point 
of intereſt, tho the poſſeſſion is ſet at a diſ- 


tance. 


Contingent eſtates in expectancy are, chiefly, 
remainders of the contingent kind, and execu- 


tory deviſes. 


I. A reverſion is the reſidue of intereſt 
continuing in him, by whom, or out of 
whole eſtate, a particular precedent eſtate is 
created, and which may be veſted in ſuch per- 
{on's repreſentatives, or granted over to his 
aſſigns. Thus, if a man makes a gift in tail, 
or a grant for life, or a leaſe for years, ſo 
much, as is not conveyed, (whether he parts 


I Inſt. 22. b. 


with 


LECT. 25. veſted intereſts. 173 


with the immediate freehold, as in the two 
former caſes, or retains it, as in the latter in- 
ſtance) continues in the donor, or leſſor, and 
his heirs, and deſcends as a reverſion, and as 
the reſidue of the old eſtate, * tho he may 
have, improperly, called it a remainder, and 
made a limitation of it to himſelf by that 
name. So upon an extent by ſtatute mer- 
chant, ſtatute ſtaple, or recognizance in the 
nature thereof, a reverſion is left in the conu- 
zor, or debtor, who hath given theſe ſecu- 
rities to his creditor : it is the ſame upon an 
elegit. For a reverſion, as to its origin or 
firſt commencement, always reſults from the 
operation cf the law, being the intereſt that is 
left of the prior ſeiſin and eſtate: whereas it 
is the act of the party, which creates a re- 
mainder. But if a man make a leaſe for years, 
* it is ſaid, the reverſion cannot be granted 
over, until after the entry of the leſſee: which 
ſeems to * have depended on this, that the 
leflee, not being complete tenant, could not 
attorn before entry; (ſuch attornment coun- 
tervailing livery of ſeiſin) therefore ſince the 


3 3 Lev. 406, 7. h 1 Inſt, 22. b. 
Hob. 30. 1 Inſt. 22. b. * 1 Inſt, 46. b. 
Lit. $ 567. 1 Inſt. 315 b. FT | 
neceſſity 
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® neceſſity of attornment is taken away, the 
doctrine ſeems to fail. When a reverſion, 
therefore, expectant on any kind of preced- 
ing eſtate, once ſubſiſts by operation of law, 
it may be granted over by the reverſioner. 
And by a grant thereof, if any rent is incident 
thereto, ſuch rent will alſo paſs, by the word 
reverſion ; but it may be ſevered, and ex- 
cepted out of ſuch grant. So * if the grant 
be of the land, eo nomine, the reverſion paſſes. 
But yet a reverſion, even before the ſtatute 
of frauds, could not be conveyed without deed 
or fine. As the whole reverſion may be 
granted away, ſo it may be ſubdivided, and a 
particular eſtate or eſtates carved out of it and 
conveyed over, leaving an ulterior reverſion in 
the grantor; as if a reverſioner in fee grants 
his reverſion for years, to commence from the 


m St. 4&5 A. c. 16. $ 9,——And it has failed perhaps ever 
ſince the ſtatute of uſes. 

n 1 Inſt. 143. a.——So e converſo, by a deviſe of ground- 
rents, the reverſion; which was but a term of years, paſſed. 
(1 Bro. 76.) 

o 10 Co. 107. a, Plow. 433. Vau. 83. 

P 3 Cro. 143.,——Tho the reverſioner had the preſent free- 


hold, there being only a ſubſiſting term for years, ſuch reverſion 
could only be paſſed by fine, or grant, and attornment, and not by 
livery of ſeiſin. (Lit. $ 567.) But if the reverſion itſelf were for 
years it might have been conveyed without deed. (Perk. 5 61.) 
And the deviſe of a reverſion was always good without attorn- 
ment. (Perk. § 562.) 

5 expiration 
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expiration of a ſubſiſting leaſe *, Laſtly, the 
term, reverſion, is applicable to chattels real, 
as well as eſtates of inheritance. As if a 
termor, having fifty years to come in his leaſe, 
grants the ſame for twenty years, this leaves 
the undiſpoſed reſidue of the term in him, 
which is called a reverſion, and may be the 
ſubject of a new grant. 


II. The other ſort of veſted eſtates in ex- 
pectancy are ſuch remainders as the law 
allows to veſt in point of intereſt, tho the 
poſſeſſion and enjoyment of the land is at a diſ- 
tance. A remainder is a remnant of an eſtate 
in lands and tenements, depending on a parti- 
cular prior eſtate, and created with it, bythe act 
of the parties. It may be the whole remnant; 
as if a leaſe for years be made to A. remainder 
to B. and his heirs, all that remains of the fee 
ſimple beyond A.'s term is comprehended in 
this remainder. A remainder may alſo be 
only one of the remaining parts ; that is, there 
may be a reverſion beyond it, or there may be 


4 Where a man, reciting what he took to be a ſubſiſting 
leaſe, ard that he was ſeiſed of the reverſion, made a new de- 
miſe for years from the expiration of the former, it was deter- 
1-:ned to be void: (W. Jon. 354, 5.) becauſe, I ſuppoſe, there 
' 4: 10 C*rtainty as to its Commencement. 

Lev. 154, 5+ * 1 Inſt. 49. a. 143. a. 

divers 
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divers remainders; as if the grant be to A. 
for years, remainder to B. for life, leaving the 
reverſion in fee in the grantor; or if, ſecond- 
ly, the conveyance be to A. for years, re- 
mainder to B. for life, remainder to C. for 
life, remainder to D. in tail, remainder to E. 
in fee. Theſe are put for examples. And 
remainders of any kind in lands might, at 
common law, as it ſtood before the ſtatute of 
frauds, have been created without deed; but 
they could not, after their creation, be ſo 
conveyed from hand to hand. For if there 
were a demiſe for life or years, or a gift 
in tail, with remainder over in fee, and li- 
very of ſeiſin were made accordingly, then, 
ſays Littleton *, is the freehold, together with 
the fee, to them in the remainder, according 
to the form of the grant. The immediate free- 
hold indeed in theſe inſtances paſſes to the firſt 
taker, except in the caſe of the leſſee for years. 
Likewiſe at this day (now that a written deed 
is neceſſary) livery of ſciſin may be made to a 
leflee for years, in order to effectuate a free- 
hold remainder over, that it may immediately 
veſt, and may not be liable to an objection 
which would render it void, as to conveyances 


Lit. 5 60. 215. '1 Inſt. 143. a. 
4 at 
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at common law, namely, that of being a free- 
hold to commence in futuro. 


It has been formerly advanced, that if a 
thing granted was not in eſe before the grant, 
the remainder ſhould be void. As * if one 
granted a rent de nov out of his land, the re- 
mainder in fee, this was looked upon as a void 
remainder. The reaſons aſſigned were that there 
could not be a remainder in a thing that did not 
previouſly exiſt ; and that there could not be a 
remainder where there could be no reverſion. 
But ” the doubt is very reaſonably and effec- 
tually over-ruled by the opinion of many 
learned judges. For at the time that a rent 
is created, it may be divided into parts, and a 
prior intereſt given to one, and the remainder 
to another. 


But there muſt be a particular prior eſtate 
to ſupport even a veſted remainder. Which 
* precedent eſtate muſt be formed at the fame 


* Plow. 35. 
Y Mo. 30, 1. 1 Sid, 285. 2 Lut. 1225. 6 Mod. 112. 


val. 577. 
* Plow. 25. 


Vo. II. N time 
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time with the remainder. Therefore, if a re- 
verſioner in fee confirm the eſtate of a leſſee for 
years, and limit the remainder, it is void; 
becauſe the term was antecedent to the re- 
mainder, and not created with it by the ſame 
inſtrument at the fame time. So if the heir 
endow his mother, that is, put her in poſ- 
ſeſſion of what ſhe claims for her dower, and 
grant the remainder over, this remainder is 
alſo void; becauſe the eſtate in dower has 
relation, as to its commencement, or the 
perfection of the rightful title to it, back to 
the death of the huſband. So if a rever- 
ſioner confirm the eſtate of tenant for life, the 
remainder over, ſuch remainder is void : for 
no change is made in the particular eſtate. 
But if the particular eſtate exiſting be by 
confirmation imlarged, as if a reverſioner con- 
firm the eſtate of tenant pur auter vie for the 
tenant's own life, or © confirm the eſtate of 
tenant for life in tail, the remainder over, ſuch 
remainder is good. 


2 Plow. 25. 
bd Dr. & Stud. dial. 11. c. 20——lt is remarkable, that 
this paſſage of the excellent author is cited fo early — by 
C. J. Brooke abr. t. done & remainder, pl. 45. 

© 2 R. A. 415. 


When 
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When it is declared, that there muſt be a 
particular eſtate to precede a remainder, it is 
implied, that ſuch precedent eſtate muſt be 
valid in its creation. For examples, if the 
grantee of a rent-charge granted it over for 
years to the tenant of the land out of which 
it iſſued, the remainder to another, the re- 
mainder, as ſuch, is ſaid to be void, becauſe 
the eſtate in the rent is ſuſpended and ineffec- 
tual at its commencement. For ſuch grant 


ſuppoſes the tenant of the land to pay rent to 


It is alſo a rule*, that a remainder over 
muſt be capable of veſting in poſſeſſion, as 
ſoon as the particular eſtate, which precedes 
and ſupports it, is determined. Therefore, if 
a man makes a leaſe for life, and appoints, 


that the ſecond day after the death of tenant 


4 2 R. A. 415,——But if the rent, aſter its commencement, 
be ſuſpended, the ræmainder, at leaſt if veſted, may be good. 
(1 Fearne 452. 4th ed.) And according to 1 Inſt, 298. a, the re- 
mainder may be good, tho the ſuſpenſion is inſtantaneous; which 
is the more reaſonable, © ut res magis valeat quam perent: and 
ſo it ſeems would be the conſtruction of a dewiſe. (1 R. A. 415.) 
Thus a deviſe to A. for life, where there is no ſuch perſon, the 
remainder to B. in fee, B. ſhall have the land, tho there is no 
precedent eſtate, (Plow, 414-) 

* Plow. 25. 
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for life, (inſtead of the remainder's immedi- 
ately taking place) the land ſhall remain over 
to another grantee, ſuch remainder is diſal- 
lowed by the law, and void. 


In conveyances at common law, the re- 
mainders wholly depend on the livery of 
ſeiſin made to the firſt leſſee or feoffee. If 
that livery of ſeiſin be defeated by entry 
for condition broken, the remainders fail of 
courſe. Therefore in conveyances at com- 
mon law every remainder muſt be ſo limited 
as to wait the regular determination of the 
particular eſtate, and not to take place in 
abridgment of ſuch prior intereſt. Accord- 
ingly it ſeems an eſtate granted during wi- 
dowhood, remainder over, may be good as a 
remainder at common law, and as of the veſted 
kind: for the prior eſtate determines by the 
nature of the limitation, and the remainder 
has effect indefeaſibly on the death or mar- 
riage of the firſt taker. In * deviſes, on 
the other hand, a condition may/be annexed 
to a preceding eſtate, on the breach or per- 
formance whereof (as the caſe may be) ſuch 
eſtate ſhall expire, (independently of its re- 


f 1 Fearne 393. (4th ed.) T Ibid, 409, 


gular 
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gular duration before expreſſed) and give 
place to a ſubſequent limitation. The like 
efficacy is attributable to conveyances to v/es. 
Still in deviſes of this kind, conditions * in 
reſtraint of a ſecond marriage, have under- 
gone much verbal criticiſm and nice diſtinc= 
tions, 


It muſt be remembered, that remainders 
may be veſted, altho their taking place, in 
reſpe& to actual enjoyment of the land, is 
far from being abſolutely certain. Thus it 
was admitted in a caſe * much quoted, that 
where the precedent eſtates are for life or in 
tail, a ſubſequent remainder may veſt ; altho 
the uncertainty of its ever taking place in 
poſſeſſion, as to the latter inſtance, is appa- 
rent. Indeed after a contingent fee is li- 
mited, no ſubſequent limitation can veſt, 


But * a remainder, limited after an eſtate tail, 


* 1 Fearne 412, (4th ed.) 

i Ibid. 363, 4, 5. T. Ray. 428; where it is ſaid no parti. 
cular form of words is requiſite to create an eſtate during wi- 
dowhood, as is neceſſary in the inſtances of exchange, warranty, 
frankmarriage, and frankalmoign, 

* Lord Raym. 209. Lit. rep. 347. 3 Durn, & Eaſt 
488, 9. n. : 

Lord Raym, 208, = Hob, 30, 1, 
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becomes immediately on its creation, a veſted 
intereſt. As, where a reverſioner in fee deviſed 
to his ſons ſucceſſively in tail, and if they died 
without iſſue male, to his youngeſt ſon in fee, 
it was determined to be a veſted remainder, 
Where alſo a ſimilar limitation was to A. 
for life, and to his firſt, ſecond, third, and 
fourth ſon in tail, and if his fourth ſon died 
without iſſue, then over, it was holden, that 
this remainder was effectual, tho the firſt taker 
never had more than one ſon, for it was not 
a condition precedent, nor required a literal 
completion. It * ſeems alſo, that a deviſe to 
A. for life, and if he * attempt to alien, then 
to B, 1s a veſted remainder in B; and that 
the latter may take advantage of the infringe- 
ment of the reſtraint. And it muſt be noted, 


" Sal. 232, 3- Lord Raym. 523 &c,——[In this caſe, which 
was finally adjudged in parliament, the diverſity between a re- 
verſion and a remainder, as to deviſes, ineffectual to a firſt taker, 
and the effect of the recovery to revive the will, are extremely 
nice points of learning. 

„ Mo. 486. P Mo. 487. 
4A reſtriction of this kind, annexed to a tenancy in tail, is re- 
pugnant and void, as creative of a perpetuity, and the donee has 
an eſtate tail, freed from the reſtraint: (2 Cro. 698.) but ſtill 
the remainders, tho ſubje& to his power of defeaſance by ſuffer- 
ing a recovery, are of the veſted kind. 


5 that 
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that if a tenant for life commits a forfeiture 
by attempting to grant a larger intereſt than 
by law he is impowered to convey, (uſing a 
ſufficiently operative conveyance for that pur- 
poſe) it may be taken advantage of by the 
next remainderman for /zfe, in like manner as 
if ſuch next remainder had been an eſtate of 


juberitance. 


Laſtly, a remainder has been adjudged 
veſted from the very great * improbability of 
an event, (as the continuance of a life in 
being for eighty years to come) which, if 
the chance of it had been leſs remote or un- 
likely, would have rendered it contingent. 
Such caſes may be thought liable to another 
objection, namely, that of being a frechold 
commencing in futuro. But this is anſwered 
by conſidering, that, ſuppoſing the remainder 
veſted, a preſent freehold paſſes to ſuch re- 


mainderman. 


J have cited the more inſtances of veſted 
remainders, becauſe it ſeems eaſier to con- 


r Lit. $ 416. 1 Inſt. 25 2. a. 
* Hut. 118, 9. Pol. 67. 
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ceive an idea of them from examples, than 
from the moſt ſtudied, and perhaps from the 
moſt accurate, definition ; (which might be 
difficult to be applicd to the great diverſity of 
caſes) and bccauſe theſe topics ſeem natu- 
rally to precede the diſcuſſion of remainders 
of the contingent ſort. 


It ſeems in general a good criterion, that 
where there can be no reverſion, there can be 
no remainder. But it is not equally clear e 
converſo, that where there can be no remain- 


der, there can be no reverſion. Thus the 


ſtatute of quia emptores, which extends only 
to alienations in fee, having enacted, that up- 
on ſuch feoffments, the alience ſhall hold of 
the next ſuperior lord, of whom the feoffor 
held, and not of " ſuch feoffor, it follows, 
that no badge of ſuperiority can in this caſe 
be reſerved, no ſeignory, no eſcheat, no rever- 


ſion. In like manner, after the fee ſimple is 


parted with, no remainder can be limited. 
But where there is only a gift in tail, the 
donee, in contemplation of law, holds of the 
t 18 E. J. ſt. 1. e. i. 
* As before the ſtatute. 2 Inſt, 501. 
donor; 
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donor; and as the donor may retain the re- 
verſion in himſelf, ſo he may, at the time of 
the gift in tail, diſpoſe of it as a remainder: 
tho indeed, a remainder after an eſtate tail is 
of little account in law, as it may be docked 
by. a common recovery, whether veſted or 
not ; for, as we have before ſeen, a preceding 
eſtate tail is no impediment to the veſting of 


a remainder. On the other hand, according 
to ſome authorities, there may be a | reverfion- . 
ary intereſt, and yet no remainder can be 


limited. Thus if A. grant land to B. during 
the time that ſuch an oak ſhall grow, here, it 


is ſaid, there is a poſſibility of reverter, and — 
yet there can be no remainder. Likewiſe if , 
lands be given to A. and his heirs, ſo long as 


B. has heirs of his body, the remainder over, 
this remainder, according to fir Edward 
Coke”, is void. His opinion indeed has been 
queſtioned * on this very ground, it being ar- 
gued, that when ſuch baſe fee determines for 
want of iſſue of B, the lands return to the 
grantor and his heirs, and if there may be a 
reverſion, it is inferred, there may be a re- 
mainder. But this is not a juſt concluſion ; 
for *, on the contrary, it is the received doc- 


Lord Raym. 326, Y 1 Inſt. 18. a. | 
1 Vau, 269, * 1 Eq. ca, abr, 186. 
| | trine, 
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trine, that where a fee ſimple is limited, tho 
baſe and determinable, no ſubſequent limita- 
tion can be good as a remainder, tho it may 
be effectual as an executory deviſe, as we ſhall 
ſee hereafter; and indeed to uſe the term 
« remainder,” on this occaſion, is an inac- 
curacy in language. It is alſo generally true, 
that a * contingent fee being limited, no ſub- 
ſequent limitation can be ve/fed. But a*deter- 
minable fee, to truſtees merely, for ſpecial pur- 
poſes, will not vitiate a ſubſequent limitation, 
nor even prevent it from becoming veſted, 


For moſt purpoſes the particular prior in- 
tereſt and the remainder are connected and 
linked together and form but one eſtate : as 
if a freehold remainder be limited after a life 
eſtate to A, the remainderman, upon A.'s 
death, is reputed by the law, immediately 
ſeiſed of the freehold, as if he had inherited 


by deſcent. 


The principal qualities, by which a veſted 
is diſtinguiſhed from a contingent remainder, 
are, firſt, that the former is not liable to be 
defeated by the tenant for life's ſuffering a 


» Lord Raym. 208. 
© 3 Atk. 780. Ambl. 207. S. C. clearer expreſſed, 


s Fearne 342, 3. (4th ed.) 
COMmONn 
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common recovery, or by various other means, 
which may annihilate a contingent remainder. 
This is the important difference ; ſecondly, 
a contingent remainder is not transferrable at 
law, but by fine or recovery. A remainder, con- 
tingent in its creation, may become afterwards 
veſted, and intitled to the privileges of ſuch 
durable and grantable intereſt, A third * diſ- 
tinction of great importance was heretofore 
underſtood to prevail between remainders 
veſted and contingent, viz. that the latter, if 
freehold intereſts or of inheritance, were not 
deviſable : but the contrary doctrine is now 
eſtabliſhed. And it may here be curlorily 
remarked, that if a remainderman in fee 
exert his power of deviſin g. and uſe the ex- 
preſſion * all his remainder,” his whole inhe- 
ritance will paſs, 


There is another conſideration, reſpecting 
this ſubje&, neceſſary to be attended to, name- 
ly, that words, which may ſeem to create a 
remainder, ſhall yet be conſtrued, on princi- 
ples of law, to veſt an eſtate in preſent poſ- 
ſeſſion. As if lands be given to A. for life, 
with remainder to his heirs male, this ſhall 


4 Fearne 28g. 439. (3ded.) & 1 Fearne 537—546. (4th ed.) 
Lord Raym, 187, 2 R. A. 417. 1 


5 — 
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be a fee fimple executed: and ſo in like caſes. 
But * if a gift be made to a woman, and the 
heirs of the body of her huſband, (who is 
dead) of her body begotten, ſhe and the 
iſſue are jointenants for life, with remainder 
to the iſſue in tail. Alſo if a gift in tail be 
made to one, upon condition, that if he do 
ſuch an act, then the lands ſhall remain to 
his right heirs, the word“ then is not to 
be conſtrued fo as to avoid the eſtate tail, and 
execute the fee ſimple in poſſeſſion imme- 
diately on performance of the act, but, upon 
ſuch performance, the remainder in fee ſhall 
veſt, not to be executed in poſſeſſion, till the 
expiration or deſtruction of the eſtate tail. 
He continues therefore tenant in tail, with 
remainder to himſelf in fee. 


I ſhall mention under this diſtinction taken 
between remainders and eſtates executed in 
poſſeſſion, one other ' caſe, which ſeems ſin- 
gularly remarkable. If an eſtate is conveyed 
to huſband and wife for their lives, remainder 
to their firſt ſon in tail, remainder to the huſ- 


*2R. A. 416. * Plow. 32. 
I 11 Co. 80. a. I Inſt. 28. a. 2 Saund. 383. 


band 
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band and wife, and the heirs of their two 
bodies, and, at the time of ſuch conveyance, 
they have no iſſue male, this is an eſtate in 
ſpecial tail executed in them. But if after- 
wards a ſon is born, then they become tenants 
for life, remainder to the ſon in tail, remainder 
over to them in tail, their eſtates being divided, 
and expanding, as it were, by operation of 
law. Yet if the farther intereſt or eſtate 
comes by a ſeparate conveyance, it ſhall not, 
in ſuch cafe, be executed as uniting with the 
former eſtate. As * if a man be tenant for 
life by virtue of any deed, and the reverfioner 
deviſes the land to the heirs of the body of 
ſuch tenant of the freehold, this, being by a 
ſeveral inſtrument, does not unite with the 
tenancy for life, ſo as to execute an eſtate tail in 
poſſeſſion. It ſeems therefore, he muſt remain 
tenant for life, and the heirs of his body. 
would take an eſtate tail, as purchaſers, under 
this executory deviſe, and not by deſcent. 


It is a rule, that the intereſt, to be limited 


as a remainder, muſt paſs out of him who 
creates it, at the time of conveying the par- 
ticular precedent eſtate, This is very obvi- 


* Skin. 559. Dougl. 487. 508, 1 Plow. 25. 
I ouſly 
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ouſly the caſe with veſted remainders. But 
it is added ®, that if a leaſe is made for life, 
remainder to the right heirs of J. S. who is 
then living, this remainder paſſes out of the 
grantor preſently, tho it does not veſt preſently, 
being, in its creation, plainly a remainder of the 
contingent kind. Here then this remainder 
paſſing out of the grantor, and there being no 
perſon in efſe, to whom it can pals, it is in legal 
expreſſion ſaid to be in abeyance. But the 
freehold is not in abeyance, being veſted in the 
tenant for life. For ſome perſon, in certain, 
muſt, by law, be tenant of the freehold of all 
lands, tho the inheritance therein may be in 


abeyance or ſuſpence. 


Befides the rules, which I have already no- 
ticed, it is alſo laid down, that to effectuate 
a remainder, the particular eſtate muſt con- 
tinue until the time that the remainder veſts. 
But this principle alſo plainly relates to ſuch 
remainders as are contingent af the time of 
their creation; and theſe conſiderations lead us 
to the ſubje& of the enſuing lecture. 


" Plow. 253 u Ibid, 
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LECTURE XXVI. 


Of contingent remainders. 


HE preſent part of this courſe of lec- 

tures is undoubtedly clouded with ine- 
vitable obſcurity. I fear I may have rendered 
its difficulties more preſſing, (which ought 
however only to animate the attention of the 
ſtudent) by a deſire of crowding as much legal 
knowledge as I could into a narrow compaſs, 
ſo as to leave room for other topics of my 
general plan, and in ſome meaſure to complete 
a ſyſtematical deſign. However the attempt, 
that was made in the laſt lecture, to explain 
the nature of eſtates in remainder, may lead 
to an eaſier underſtanding of the doctrine 
concerning ſuch remainders as at the time of 
their creation are in contingency. 


A! contingent remainder is a remainder 
limited to a perſon not at firſt particularly aſ- 
N certained, 


3 Co. 20, a.— n this whole ſubject of eſtates in ex- 
pectancy 
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certained, or to depend on an event which 
may not happen at all, or not till after the 
determination of the preceding eſtate. 


It is the uncertainty whether a remainder 
will ever ve, which denominates it contin- 
gent, and not the uncertainty whether it will 
ever take effect in poſſeſſion. For it may not 
only be doubtful, but even improbable, that 
ſome remaindermen will ever come into poſ- 
ſeſſion, and yet the law adjudges them to have 
a veſted intereſt. Thus if an eſtate be limited 
to A. for life, remainder to B. and the heirs 
of his body, this is confeſſedly a veſted re- 
mainder, and yet it is uncertain whether B. 
may not die without heirs of his body before 
the death of A. and conſequently the remain- 
der may never take effect in poſſeſſion. And 
farther, a more remarkable caſe is, where a 
leaſe is made to A. for life, remainder to B. 
during the life of A; now here by poſſibi- 
lity the eſtate of A. may ceaſe, before his na- 
tural death, two ways, namely by furrender or 
forfeiture; which determination of his inte- 


pectancy I have pleaſure in avowing how much aſſiſtance I de- 
rived from Mr. Fearne's elaborate compilations and judicious 


d 3 Atk. 138. 


reſt 
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reſt will intitle B. to enter and hold during 
the life of A. The chance indeed of this re- 
mainder's ever taking effect in poſſeſſion is 
even improbable; yet the law conſiders it, 
not as a mere right of entry when the title 
hath accrued, nor as a contingent intereſt be- 
fore that time, but as a veſted eſtate. This is 
the more deſerving of attention, becauſe it is 
that kind of eſtate which truſtees have to 
ſupport contingent uſes and remainders, ac- 
cording to the ordinary courſe of marriage 
and other ſettlements. Thus alſo, as was 
intimated in the laſt lecture, a remainder to a 
perſon in eſe, or already born, tho limited 
after the determination of an eſtate tail, may 
in law be veſted; and. yet the tenant in tail 
may dock it by ſuffering a recovery, or there 
may never be wanting ifſue in tail to take ac- 
cording to the form of the gift; for * the eſtate 
tail, in the notion of law, may endure for 
ever; in either of which caſes, this remainder, 
tho legally veſted in reſpect to intereſt, would 
be fruſtrated from coming into poſſeſſion. 


Having thus premiſed and illuſtrated this 
point, that the uncertainty of taking effect in 


© 18 Vin. abr. 415. 41 Wms. 366, 
vor. II. 0 poſſeſſion 
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poſſeſſion by no means precludes a remainder 
from being veſted, I proceed to deſcribe the 
ſeveral ſorts of contingent remainders. 


Remainders, according to the deſcription 
above given, may be contingent, 1. by reaſon 
of the uncertainty of the perſons, who are to 
take them, or 2. from the doubtfulneſs of the 
events, on which the veſting of them de- 


pends. 


I. The perſon may be uncertain, as being 
yet unborn, or not yet diſtinguiſhed by the 
neceſſary qualification. Thus a remainder to 
the eldeſt fon of A. who has no ſon born, or 
to the right heirs of J. S. who is living, con- 
ſtitute contingent intereſts, which may be 
eventually effectual, provided in the former 
caſe A. has a ſon born, and in the latter J. 8. 
dics, whereby his right heir is aſcertained, be- 
fore the determination of the particular eſtate. 
So likewiſe it would be, if the remainder were 
to ſuch wife as J. D. ſhall marry, and he en- 
ters into wedlock before the particular eſtate is 
determined. 


For 
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For before I mention other ſorts of con- 
.tingent remainders, in which the uncertainty 
is referred to a future event, and not to the 
perſon who is to take, I ſhall lay down an in- 
variable rule; that as all remainders muſt be 
capable of veſting in poſſeſſion as ſoon as the 
particular eſtate is determined, ſo contingent 
remainders muſt veſt in intereſt before, or both 
in intereſt and the right of poſſeſſion as ſoon 
as ſuch particular eſtate is determined. A 
right of entry merely is ſuch an intereſt; ſuch 
a particular eſtate, as will anſwer the purpoſe 
of preceding and ſupporting a contingent re- 
mainder, but then it muſt be abſolutely præ- 
exiſtent to the contingency's taking place. 
Thus where a huſband and wife were ſeiſed 
for their lives, with * remainder to the heirs of 
the ſurvivor, and the huſband made a feoff- 
ment, which deveſted the particular eſtate, and 
died, here a right of entry might be faid to 
accrue to the wife eo inſtante, that the re- 
mainder was to veſt and come into poſſeſſion, 
but this was holden inſufficient to ſatisfy the 
nicety and ſtrictneſs required, for the right 


e 4 Cro. 102, 3. Lord Raym. 316, Freem. 508. 
F Which was contingent, becauſe non conftat, who will be the 
ſurvivor, 


O 2 ; of 
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of entry, not being prior to the contingency, 
could not be ſaid to ſupport the remainder in 
its contingent ſtate. But it appears not to be 
neceſſary, that the particular eſtate ſhould re- 
main in the ſeiſin of the original tenant there- 
of, at the time when a contingent remainder 
veſts, For * if the particular tenant be diſ- 
ſeiſed, yet if he retain a right of entry, this 
will ſupport a contingent remainder, But this 
right of entry muſt, I apprehend, have con- 
tinually accompanied, and be the refult of, 
the particular tenant's firſt eſtate, which muſt 
either never have ſunk into a mere right of ac- 
tion, or elſe it muſt be actually reſtored. For a 
cw title of entry will not have the ſame effect. 
If therefore tenant for life, with a contingent 
remainder, make a feoffment on condition, 
and afterwards enter for breach thereof, the 
contingent remainder 1s deſtroyed, if the con- 
tingency happened before the condition bro- 
ken; ſo alſo if the contingency happen be- 
fore the entry, altho it be after the condition 


© 12 Mod. 174. Lord Raym. 316,——lt is the ſame, if the 
particular tenant grant over his eſtate, Skin, 559. 

* Com. 46. 

3 This refinement, as to a new title of entry, appears not ex- 
plicitly ſtated even by Mr. Fearne ; I ſhould therefore doubt its 
authenticity, if I could find any other way of reconciling the 


books, 


1$ 
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is broken; for a title of entry, thus accruing 
de novo, and not being a mere continuance of 
the original intereſt, is not ſufficient to ſup- 
port a contingent remainder, any more than a 
future right. But * if he actually enter, and 
be thus reftored to his former eſtate, before the 
contingency happens, the remainder may veſt. 
And in this manner J interpret what is laid 
down by lord chief juſtice Hale ', that if the 
contingent remainder does not take effect im- 
mediately on the firf determination of the 
particular eſtate, it ſhall not afterwards veſt, 
tho the particular eſtate is revived; that is 
to ſay, provided the contingency hath hap- 
pened in the interim. In that caſe a feme 
covert was tenant for life, with remainder to 
her firſt ſon, and before the birth of any ſon, 
the reverſion in fee was conveyed to the huſ- 
band and wife by fine, which merged her te- 
nancy for life in the inheritance, and ſo de- 


* This is agrecable to the reaſoning and authorities cited in 
1 Fearne 510, 1, 2. (ach ed.) in oppoſition to 4 Bac. abr. 315. 
The reaſon why ſome have ſuppoſed ſuch reſtitution of the tenant 
for life's eftate inſufficient to ſupport a contingent remainder is, 
becauſe ſuch eſtate ſtill remains ſubject to the entry of the original 
leſſor, for the forfeiture in making the feoffment: but it appears, 
in other places, a forfeited eſtate may * a contingent re- 
mainder. (1 hen 473, 4 4th ed.) 


O 3 ſtroyed 
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ſtroyed the contingent remainder, with the 
particular eſtate which ſhould have ſupported 
it. But“ had ſhe ſurvived her huſband, and 
waiyed and avoided the eſtate taken by the 
fine, and ſo revived her tenancy for life, and 
had then had a poſthumous, being her eldeſt 
ſon, it ſeems the contingent remainder might 
have veſted in him. Alſo if, by the ſame in- 
ftrument, A. be tenant for life, with an inter- 
yening contingent remainder, and a remain- 
der of inheritance over to A, this will not 
merge his tenancy for life, nor of itſelf de- 
feat the contingent remainder, tho he may 
indeed defeat it by ſuffering a recovery. 
But tho a right of entry is ſuch a particular 
eſtate as will ſupport a contingent remainder, 
ſtill if * the particular tenant's intereſt is faded 
into a mere right of action, this will not have 
the ſame efte&t.—No part of this difficult 
ſubject is perhaps more abſtruſe, than what 
relates to the particular eſtate, neceſſary to 
ſupport a contingent remainder, The reports 
of the caſes at large ought to be ſtudied ; and 
the corollarles, which I have ſelected, may 


m See 1 Fearne 466, 7. (4th ed.) " 2 Saund. 387. 
* 12 Mod. 174. Lord Raym. 316. | 
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perhaps be thought to expreſs their meaning 
and reſult, ſo far as this imperfe& epitome 
extends. The reaſon, however, why ſuch a 
right of entry as I have deſcribed is allowed 
to ſupport a contingent remainder, I take to be 
a very plain one, namely, becauſe ” he, that 
has a right of entry, has really an eſtate in him, 
tho not a ſeiſin in deed and in fact, prior to 
his entry. I muſt add farther on this head, 
that in caſe of a contingent remainder of free- 
hold, (and ſuch * only, not terms of years, 
ſeem properly called contingent remainders) 
it is requiſite, that the particular eſtate which 
precedes and ſupports it, ſhould alſo be a free- 
hold. This is a very obvious reſult of the 
principle, that the immediate freehold cannot 
be in abeyance, or, that, when it paſſes out 
of the grantor, there muſt be ſome perſon 1 
eſſe, in whom it may veſt, there muſt be ſome 
freeholder of the land. The reaſon, why the 
law will not allow the freehold to be, altho, 
as we ſaw at the end of the laſt lecture, the 
inheritance may be, in abeyance, is partly 


3 Atk. 140,——That is, ſuch perſon has a preſent right to 
the rents and profits: conſequently he that recovers in ejectment, 
may afterwards ſue for the meſne profits : otherwiſe, I appre- 
hend, as to the demandant, who recovers ſeiſin in a real action. 

4 T. Raym. 151, 1 Fearne 429, 430. 4th ed. 


04 founded 


200 Of contingent remainders. LECT. 26. 


founded on the doctrine of tenures, and the 
neceſſity of there being a proper tenant to an- 
ſwer the feudal ſervices, and partly ariſes from 
a view to ſuch real actions, to be deſcribed 
hereafter, as may happen to be brought re- 
ſpecting the land, and in which the tenant of 
the freehold only is ca pable of being made 
defendant, 


The common law was ſo ſtrict in requiring 
a contingent remainder to veſt previous to or 
at the determination of the particular eftate, 
that if a father had been tenant for life, with 
remainder to his firſt and other ſons, no after- 
born iſſue could have taken the eſtate, But 
this hardſhip is remedied by the * legiſlature, 
and ſuch iſſue may now take, according to 
the effe& of the remainder, whether ſons or 
daughters, as if born in their father's life 
time, 


In the fequel of this diſcourſe, I muſt re- 
ſume the conſideration of the particular 
eſtate, neceſſary to ſupport a contingent re- 
mainder, 


7 $t,yo & 11 W. III. c. 16. 
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In regard to theſe remainders, in which 
the contingency reſpects the uncertainty of 
the perſon, who is to take, the rule chiefly 
obtains, that ſuch contingency muſt be poten- 
tia propinqua, and not a remote poſlibility, 
Therefore'a remainder to a corporation, which 
does not exiſt, is void, tho it be created dur- 
ing the continuance of the particular eſtate, 
for it was 4 remote poſſibility. So if the te- 
mainder be to the right heirs of J. 8, and at 
the time of the limitation there is no ſuch 
perſon as J. 8, it is void on the ſame ground: 
and altho J. S. is born, and dies, (which aſ- 
certains his heir) during the continuance of 
the particular eſtate, yet ſuch heir will have 
no title, Sir William Blackſtone obſerves", . 
that here there muſt two contingencies hap- 
pen. True, but we muſt not thence con- 
clude, that, in all cafes depending on a double 
contingency, the remainder is ineffectual. For 
* if there be a leaſe for life, and if A. pay 
ten pounds, then the remainder to the right 


"2 Co. 5 1. a. b. © 2 Co. 51. b. 

v 2 Black. comm. 170.——The expreſſion of a double con- 
tingency, naturally ſignifies, as I have uſed it, two events, both 
of which muſt occur, to intitle the claimant, It occurs in diffe- 
rent ſenſes. (Dougl. 504, 5. n.) 

* Pol. 57. b 
heirs 
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heirs of A, here, if he pay the money, and 
die, during the continuance of the particu- 
lar eſtate, it ſeems, his heir would be intitled 
to the eſtate. In this caſe, no eſtate is limit- 
ed to A. the anceſtor, but only to his right 
heirs : his heir therefore muſt be aſcertained 
during the continuance of the particular 
eſtate, 


The reaſon, why a limitation to the heirs, 
or heirs male, of J. 8, who is then alive, is 
conſidered as a contingent remainder, from 
the uncertaiaty of the perſon, who is to take, 
depends on the maxim, nemo eft heres viventis, 
till the death of the anceſtor, it is unknown, 
who will be be his heir. It is therefore pro- 
per to ſet down two exceptions, in which ſuch 
a limitation will not be conſtrued a contin- 
gent remainder, one ariſing from the favour- 
able interpretation, which is ſometimes made 
of deviſes in order to effeCtuate the intention 
of the deviſor, the other proceeding on a ſtrict 
and technical principle of law. 


I. An inſtance of the former exception oc- 
curs, where it appears to be the manifeſt in- 
tention of the teſtator to uſe the word herrs or 


1/ſue 
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I ue as a deſcription and deſignation of a par- 
ticular perſon, the object of his bounty, as 7 to 
the heirs male of the body of A. now living. 
In * another caſe, the meaning of the teſtator 
was leſs explicit, but it was collected, that he 
uſed the words, heirs male of the body of his 
aunt Elizabeth Long, lawfully begotten, as ſy- 
nanimous to heir apparent, becauſe he took 
notice in his will that the aunt was living, 
and what ſons ſhe had, by giving them all le- 
gacies. In ſupport of which determination, 
it was argued, that the word heir is in our law 
on ſeveral occaſions applied to the heir appa- 
rent of a living anceſtor: and this caſe was 
finally decided in the higheſt court of judica- 
ture in this country, that of the lords in par- 
liament, In theſe inſtances, with a favour- 
able view of effectuating the intention of the 
teſtators, the courts, as it is technically ex- 
preſſed, conſtrued heirs as words of purchaſe, 
and not of /imitation, nor as creative of a con- 
tingent remainder, 

T. Ray. 330 Kc. 2 Lev. 232, 3. 1 Vent. 334- T. Jon. 
99, 100. 2 Vent. 313. This point was clearly ſettled, as 
the book laſt cited mentions, on the authority of a prior judg- 
ment on the ſame will in the houſe of lords, tho the caſe there re- 


ported has, in another reſpect, been denied to be law. (Sal. 679.) 
* 5» 1 Wms. 229, 


2. I now 
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2. I now proceed to the other exception, in 
which an' eſtate to the heirs or heirs of the 
body of a living anceſtor does not form a con- 
tingent remainder, nor are the expreſſions 
conſtrued as * words of purchaſe, but of limi- 
tation. This proceeds on a ſtrict and techni- 
cal principle of law, viz. * that where an 
eſtate of freehold is legally veſted in the an- 
ceſtor, and in the ſame conveyance a remain- 
der, either mediately or immediately, is limit- 
ed to his heirs, or the heirs of his body, ſuch 


a Where there is an intervening limitation, they are ſo far 
words of purchaſe, as creative of a new remainder, but attaching 
in the anceſtor, (Dougl. 506. n.) 

dy Co. 104. a.——This is called the rule in Shelley's caſe, 
which was adjudged about the middle of the reign of queen Eli- 
zabeth, but the doctrine is built on much earlier authorities, and 
four caſes to that effect in the reign of Edward the third are ex- 
preſsly there cited from the yearbooks, (See Dougl. 506. n.) 
It may not be readily manifeſt to the younger ſtudents of the law, 
why this rule ſhould be of ſo much importance ; but it may in- 
volve the abſolute title to the eſtate. Thus, if an eſtate be deviſ- 
ed to A. for life, remainder to truſtees to ſupport contingent re- 
mainders, remainder to the heirs of the body of A, remainders 
over, a common recovery ſuffered by A. may give him the per- 
fe& ownerſhip ; becauſe the limitation tothe heirs of his body be- 
ing executed in himſelf, the intervention of the truſtees to ſupport 
contingent remainders 1s nugatory, there are no contingent re- 
mainders to be ſupported, On the other hand, if there is no in- 
ſertion of ſuca truſtees, and a plain contingent remainder to the 
firſt and other ſons of A, having none at the time, yet if a ſon is 
born before the particular eſtate is defeated, and the contingent 
remainder thereby becomes veſted, the recovery will not after- 
wards deveſt it. (i Durn, & Eaſt 738 &c.) 


2 limitation 
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limitation is executed in the anceſtor, taking 
the freehold, and is not a contingent remain- 


der, nor in abeyance or expectancy. Thus, if 
an eſtate be granted to A. for life, remainder 
to his right heirs, or to the heirs of his body, 
this is (according to the words) either an eſtate 
in fee ſimple, or fee tail, executed in ſuch te- 
nant of the freehold. The effect is corre- 
ſpondent, where an intermediate remainder is 
interpoſed between the firſt eſtate for life, and 
the limitation to the heirs of ſuch tenant ; 
as, where a leaſe is made to A. for life, re- 
mainder to B. for lite, remainder to the heirs 
of the body of A. There is, however, this 
diſtinction. In the former inſtance, the eſtate 
of inheritance becomes inſtantly and abſo- 


© Even where the prior of particular eſtate is joint, the ſubſe- 
quent inheritance may be executed /a modo, As if the particu- 
lar eftate be to A. and B. jointly for their lives, remainder to the 
heirs of the body of B, this would be an eſtate tail in B. executed 
ſub modo, fo as to make the inheritauce not grantable diſtin& from 
the particular eſtate of freehold, by way of remainder, but on the 
other hand not to ſever the jointure, or intitle the wife of B. to 
dower, (1 Fearne 41, 42. 4th ed.) On this doctrine is built the 
common mode of precluding, in newly-purchaſed eſtates, a wife's 
claim to dower; the lands being limited, for inſtance, to A. and 
B. jointly for their lives, remainder to the heirs of B. (the 
huſband) which, provided A. happens to be the ſurvivor, is ef. 
fectual for the purpoſe intended, tho it is expreſſed that « the 
eſtate of A. is made to him merely as a truſtee, and'not meant to 
convey any beneficial intereſt.” See obſervations on the modes 
of preventing dower in newly- purchaſed lands, 1 Inſt. 38 1. b. con- 

un. of n. 379. b. (13th ed.) : 
lutely 
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lutely executed in ſuch tenant of the free- 
hold; in the latter, where an intermediate re- 
mainder is interpoſed, he is tenant for life, 
with a veſted remainder executed in himſelf 
in tail, or in fee, according as the inheritance 
1s defined. 


The rule, that where the anceſtor has an 
eſtate of freehold, a limitation to his heirs 


veſts in ſuch anceſtor, obtains * alſo; where 


ſuch eſtate is not expreſsly created, but raiſed 
by implication» The judgment referred to 
ſeems chiefly to have depended on the poſi- 
tion of fir Edward Coke, 1 that ſo much of 
the % of land, as the owner thereof diſpoſes 
not of, remains in him; that is, it re- 
mains, as was neceſſary in this caſe, not a 
mere right, but a legal veſted beneficial ſeiſin. 

For if the eſtate for life is that of a truſtee, 


and not intended to convey a beneficial inte- 


reſt, or if the perſon, intitled to the beneficial 
intereſt for life, has not legal ſeiſin of the free- 
hold, in theſe ex2mples the ſubſequent limi- 
tation of inheritance will not, as in 1 the former 
inſtinces, attach. 


41 Vent. 372. * 1 Inſt. 23. a. 
f2 Atk. 246. 570-5384 ——And this rule is taken for 

granted in the caſe 2 Durn. & Eaſt 444—451. 
Theſe 


a. 


PY — a aki 
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Theſe are the two exceptions, in which a 
limitation to the heirs, or the heirs of the bo- 
dy of a perſon, then living, will not be con- 
ſtrued a contingent remainder. 


II. I now am to mention ſuch remainders 
as are contingent by reaſon of the doubtfulneſs 
of the event, on which the veſting of them 
depends. Theſe, it ſeems, may be reduced 
to two claſſes: 1. Where the event affects 
the duration of the particular eſtate ; or 
2. Where it is unconnected with it. 


1. Thus, if a feoffment be made to the uſe 
of A, till B. ſhall intermarry with C, and af- 
ter ſuch intermarriage to remain to B. in fee, 
here the contingent event affects the duration 
of the particular eſtate, and at the ſame in- 
ſtant puts a period to that, and veſts the re- 
mainder over. 


2. The remainder may depend on an 
event unconnected with the particular eſtate, 
and either wholly uncertain, as a deviſe to A. 
for life, and if B. during the life of A. ſhall in- 
termarry with one of the deviſor's name, then 

* — 
9 
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to B. and the heirs of his body; or ſuch event, 
tho it muſt certainly happen, may not take 
place, till after the particular eſtate is deter- 
mined, as the death of a particular perſon 
within that time. 


Thoſe caſes are adduced as exceptions to this 
laſt deſcription of contingent remainders, in 
which a long term of years is conveyed, and 
ther remainder over is limited after a life in 
being. Here it is poſſible that the life in be- 
ing may exceed the duration of the term, and 
then there would be no particular eſtate to 
precede the remainder, which may ſeem to 
render it contingent and precarious; and if 
contingent, it would be void as wanting a 
freehold to ſupport it; but theſe difficulties 
are ſurmounted by the conſtruction of the 
law, which, contemplating the high impro- 
bability, that a life in being ſhould laſt, for 
inſtance, eighty years to come, allows theſe 
remainders, as was obſerved, in the laſt lec- 
ture, to veſt in point of intereſt, and to paſs 
the preſent freehold. 


There is a peculiar kind of limitation, 


which can with no propriety be called a re- 
| mainder, 
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mainder, nor does it fall within any of the 
claſſes of executory deviſes, of which I ſhall 
treat in the next lecture. As where a deviſe 
was made to A. for life, and in caſe he ſhould 
have any iſſue male, then to ſuch iſſue male 
and his heirs for ever; and if he ſhould 
die without iſſue male, then to B. and his 
heirs for ever, it was holden that the firſt re- 
mainder to the iſſue of A. was contingent, 
and, being in fee, the limitation over to B. was 
therefore contingent alſo. But this contin- 
gent limitation to B. was ſuch as might 
eventually have taken place. For it is not 
liable to the objection of being a fee mounted 
on a fee. But it is a contingency with a double 
aſpect; the two fees are concurrent, and one 
is to be ſubſtituted once for all in the room of 
the other; if A. had had iſſue male, it might 
have veſted in ſuch iſſue; if not, it might 
have veſted in B. Theſe limitations therefore 
were not expectant, the one to take effect 
after the other, but contemporary. There 
may be an impropriety, as is remarked in a 
very valuable collection of reports *, in calling 

theſe 


s Lord Raym. 208. 

a Dougl. 505. n. — Tho, as above obſerved, the ſecond 
deviſe in fee could not properly be termed a remainder, in reſpect 
ts the fer mer deviſe in fre ; yet, in reſpect to the life gate, they were 


Vor. II. 
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theſe limitations concurrent and contempo- 
rary, becauſe they are not co-exiſtent. It is 
difficult however to ſubſtitute any other phraſe 
in correction of this want of metaphyſical 
preciſion. The former expreſſions are adopted 
becauſe one and the ſame date is fixed for the 
poſſible exiſtence, in effect, of theſe limitations. 


This may lead us to conſider what are called 
croſs remainders; which are thus deſcribed by 
ſir William Blackſtone : «© where a deviſe 
js of black-acre to A. and of white-acre to 
B. in tail, and if they both die without ifſue, 
then to C. in fee: here A.and B. have croſs 
remainders by implication, and on the failure 
of either's iſſue, the other or his iſſue ſhall 
take the whole; and C.'s remainder over ſhall 
be poſtponed.” He adds, © no croſs remain- 
ders are allowed between more than two de- 
viſees.“ This however is contradicted by 
recent * authorities. The preſumption is in 
favour of raiſing croſs remainders between two 


both contingent remainders in fee, and as ſuch barred by the re- 
covery ſuffered in this caſe. (1 Wms. 509.) 

1 2 Black. comm. 381. | 

* Dougl. 53.n. Cowp. 31 &c, 797 &c, See alſo Hob. 33. 
Dy. 303. b. 330. b. 2 Cro. 656. 1 Vent. 224. Cowp. 777 
&c.— he croſs remainders, 1 Durn. & Eaſt 347, are very 
explicitly deviſed, leaving nothing to implication. 


deviſees 
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deviſees only; between more than two, the 
preſumption is contrary ; but ſuch preſump- 
tions may be overruled by evident marks of 
intention either way. It ſeems alſo, that the 
words, „for default of ſuch iſſue, which 
have been holden inſufficient to raiſe croſs 
remainders, may have that effect. But" the 
implication, by which croſs remainders are 
raiſed, is confined to wills, and not allowed to 
operate in the conſtruction of a deed. Similar 
limitations may, no doubt, be created by a 
deed, operating under the ſtatute of uſes; 
but then they muſt be effected by expreſs and 
poſitive proviſions. 


I now proceed to the qualities inherent in 
contingent remainders. 


1. Contingent? intereſts, and remainders, in 
real and perſonal eſtates, are tranſmiſſible, re- 
ſpectively, to the heir, or perſonal repreſenta- 
tive, where the perſon firſt intitled dies before 


| 1 Atk. 580, m Cowp. 801. * 1 Vent. 224. 
1 Freem, 484. o See 1 R. A.837.1. 32. 1 Freem. 484. 
? 1 Vez. 46,47. 2 Vent. 347. 1 Eq. ca. ab, 106, 7, 


P 2 the 


Leu * 17 
— ' 
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the happening of the contingency. Thus“ 
where a deviſe was to A. and his heirs, and if 


he die before twenty-one, then to B. and his 


heirs, A. died before that age, but B. died be- 
fore him, it was holden, this was ſuch an in- 
tereſt as was tranſmiſſible to the heir of B. 
This indeed was the caſe of an executory de- 
viſe; but the principle of it, viz. the tranſ- 
miſſibility of ſuch precarious intereſt, is by 
the court. equally applied to contingent re- 
mainders. 


2. It is alſo a quality of contingent remain- 
ders, that they cannot be conveyed by law, 
before they bc me veſted by the happening 
of the contingency. But * they may be vir- 
tually paſſed away by levying a fine, or ſuffer- 
ing a recovery, to which the perſon claiming 
the contingent remainder is a party. For 
ſuch fine, or recovery, is ſaid to enure by way 
of eſtoppel, that is, it bars and precludes the 
heirs of the parties thereto from aſſerting any 
right. So alſo a contingent remainder may 
be releaſed to the preſent owner of the land. 


18 Vin. abr. 112. r Pol. 69. 2 Cro. 593. 
os, Vez. 411. 11 Mod. 152, 


4 And 
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And if a contingent remainder is aſigned for 
2 valuable conſideration, or for what is called 
a confideration in the ſecond degree, as the 
proviſion or advancement of a younger child; 
this, tho void and ineffectual by the common 
law, may be decreed valid in a court of equity 
againſt the heir at law. Thus theſe intereſts 
are virtually transferrable, tho they do not re- 
gularly paſs by the ordinary modes of convey- 
ancing. 


3. Contingent remainders / freehold or in- 
beritance, as was intimated in the laſt lecture, 
were heretofore thought to be not deviſable ; 
becauſe the * ſtatute of wills ſaying, that per- 
ſons © having ” eſtates may deviſe them, that 
word was conſtrued to imply that the deviſors 
ſhould be in ſome ſenſe ſor/ed at the time of 
making ſuch teſtamentary diſpoſition, But 
while this notion prevailed, it was holden, that 
contingent and ” executory intereſts in terms of 
years, which are hut chattels, and deviſable in- 
dependently of that ſtatute, might be bequeath- 
ed; at leaſt, that the court of chancery would 
protect ſuch bequeſts: neither do I ſee any 


62 vez. 409. Ante p. 187. * 32 H. VIII. c. 1. 
7 Fearne 439. (3d ed.) 


2 reaſon 
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reaſon why a legatee might not have ad- 
vantage of ſuch bequeſts, when they came 
into poſſeſſion, on proving the aſſent of the 
executor in a court of law. And now, as I 
have already mentioned, contingent remain- 
ders of freehold and inheritance, accompanied 

with a beneficial intereſt, may be deviſed, 
while in contingency, as effectually as a veſted 
title to lands. 


4. The laſt quality of contingent remain- 
ders, which I find obſervable, is the poſſibi- 
lity of their being deſtroyed, There is no 
queſtion, that, if the particular eſtate, which 
is to ſupport a contingent remainder, is by any 
means, before the contingency happens, ſo ef- 
feQually defeated, as to leave no right of entry 
in the particular tenant, and the contingency 
accrues during this ſuſpenſion, the contingent 
remainder 1s deſtroyed. But what ſhall amount 
to ſuch a defeaſance of the particular eſtate 
has occaſioned much doubt, as appears in a 
former part of this lecture. In what may be 
ſtiled a fundamental caſe on this ſubject, A. 


® 1 Co. 66, b.—— But cefuy gue truſt of an eſtate for life 


cannot, by feoffment or other conveyance, deſtroy a contingent 


remainder: (2 Freem. 213, 4.) clearer expreſſed I Fearne, 472. 
{4th ed.) 


was 
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was tenant for life, with remainder to his next 
heir male, and, having iſſue a ſon, made a feoff- 
ment; it was adjudged, that the contingent 
remainder to his next heir male was deſtroyed, 
together with his own particular eſtate, which 
was to have ſupported it. But"if the limitation 
is to A. for life, remainder to his firſt ſon, this 
remainder veſts by the birth of ſuch ſon, and the 
tenant for life cannot afterwards deſtroy either 
it, or the contingent remainders over, ſupported 
by it : but before the birth of ſuch ſon, while 
the firſt remainder is contingent, it may be 
deſtroyed by the tenant for life, together with 
his own particular eſtate. Here then I muſt 
renew the mention of the common practice 
of inſerting truſtees in conveyances, therein 
uſually expreſsly ſtiled truſtees to ſupport con- 
tingent remainders. As if an eſtate is limited 
to A. for life, remainder to fuch truſtees during 
the life of A, with contingent remainders over, 


2 For tho he had ſuch ſon, the remainder could not weft in 
him as heir male during his father's life time, but continued to 
be in contingency. 

d 1 Vent. 188, 9.—— And in ſuch caſe a court of equity 
can give no relief, for ſuch tenant for life is not in the nature of 
a truſtee. (1 Wms. 129.) But as to copybolds, the freehold and 
inheritance being, ſtrictly, in the lord of the manor, this ſerves 
as a legal protection to contingent remainders in lands of that 


tenure. (1 Fearne 469 &c. 4th ed.) 
P 4 theſe 
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theſe contingent remainders over are protected 
againſt any act of A. which might defeat his 
own particular eſtate, and which, without the 
intervention of ſuch truſtees, might have de- 
ſtroyed theſe executory intereſts. For that of 
the truſtees is a ſubſtituted eſtate in ſupport of 
the contingent remainders. If they give up 
the abſolute ownerſhip of the eſtate to the 
tenant for life, it is a breach of truſt, and re- 
lievable in equity. But in ſome * cafes the 
concurrence of truſtees in deſtroying contin- 
gent remainders has paſſed without cenſure, 
ſometimes it has been poſitively directed, and 
ſometimes applications of this kind have been 
rejected, by the court of chancery. Where 
the /egal eſtate is in truſtees, and an equitable, 
truſt, or beneficial eſtate only in the tenant 
for life, the court of chancery will not compel 
the truſtees to give up their legal ſeiſin in 
order to enable ſuch tenant for life to deſtroy 
the contingent remainders. For it would be 
unreaſonable that ſuch tenant for life of a 
truſt ſhould thus acquire a power which he 
would not have enjoyed in caſe the legal ſeiſin 


< 2 Wms. 678 Ke. C. T. T. 252 &c. 
4 1 Fearne 481—494. (4th ed.) 
* 2 Freem. 213, 4 C. T. T. 164 &c. 
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had been originally annexed to his tenancy for 
life. But where the perſon intitled to the be- 
nefit of a truſt eſtate zz tail ſuffers a recovery, 
this will bar and defeat the contingent remain- 
ders over, becauſe he may demand to have 
the legal eſtate conveyed to him. 


I have before * intimated, that* if the 
particular tenant grant over his eſtate, this 
will not defeat the contingent remainders; for 
they continue ſupported by the eſtate of the 
grantee, which is no other or greater than 
that of the grantor. So if * tenant for life 
alien by bargain and fale, or leaſe and releaſe, 
tho in ſuch inſtruments he ſhould affect to 
grant a greater eſtate than he is impowered to 
convey, the contingent remainders are not 
deſtroyed, For it is the nature of theſe con- 
veyances to paſs only what may lawfully be 
paſſed. They are therefore calledinnocent con- 
veyances, and * do not incur a forfeiture. But 
if ſuch alienation be by a conveyance operative 


f Ante 196. n. * Skin. 559. h 1 Fearne 472, 3. 
(4th ed.) i 2 Leon. 60. 3 Mod. 151.—Lord Hard- 


wicke ſeems of opinion, (3 Atk. 729.) that even a fine of a 
truſt eſtate for life, where there are truſtees to ſupport contin- 

ent remainders, (whoſe eſtate would ſupport ſuch ſubſequent 
intereſts) would not work a forfeiture, in equity, as it would 


— 2 be conſtrued to operate only as a grant of the eſtate for 
fe. 


enough 
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enough to derange and deveſt the ſettlement, 


as a feoffment, the contingent remainders are 
deſtroyed. Where alſo tenant for life does * 
any act, expoſing him to the forfeiture of his 
eſtate, this will or will not deſtroy the con- 
tingent remainders, according as advantage is 
or is not taken of the forfeiture by ſome re- 
mainderman, having a veſted intereſt, 


The learned writer on this ſubje&, above 
repeatedly cited, obſerves', that there is a 
ſeeming contrariety in the books of reports, 
where the inheritance is caſt upon the particular 
tenant, as to the queſtion, whether this ſhall 
ſo far defeat the particular eſtate, by way of 
merger, as to deſtroy the contingent remain- 
ders. And he takes an ingenious diſtinction, 
in order to ſolve the difficulty and reconcile 
the caſes, viz. that where the deſcent of the 
inheritance is immediate from the perſon by 
whoſe will the particular eſtate and contin- 
gent remainders were limited, the latter may 
be preſerved, but in other inſtances they may 
be deſtroyed. 


* As if he accept a fine, as conuzee, from a ſtranger ; which 
incurs a forfeiture, becauſe it is an acknowledgment on record, 
that the reverſion is in ſuch ſtranger, 

1 Fearne 503 &c. (4th ed.) 


Laſtly, 
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Laſtly, there ſeems another qualification to 
the rule, that, by the defeaſance of the par- 
ticular eſtate, the contingent remainder is de- 
ſtroyed, which occurs where the particular 
eſtate is invalid, and the remainder by good 
title, in which caſe the latter may ſtand, tho 
the former is defeated. As the particular defea- 
ſible eſtate, and the valid remainder muſt both 
be created by the ſame perſon at the ſame time, 
it might be difficult to adduce an example of 
this kind, if fir Edward Coke's ” ample know- 
ledge had not furniſhed us with an inſtance, 
in his comment on Littleton; - which laſt 
mentioned author one can never read without 
admiring his perfection in that quality, which is 
the groundwork of other excellence, namely 
perſpicuity, and in which he ſeems to have ſur- 
paſſed all the writers on our law. But ſince 
his time, the ſtatutes of uſes and of wills have 
widely extended the abſtruſe title of eſtates in 
expectancy; and a ſeries of caſes and adjudi- 
cations, bearing on each other, have added 
much to the intricacy of juridical ſcience. If 
my attempts at perſpicuity, in arrangement 
or expreſſion, have not totally failed of ſuc- 
ceſs, they will throw ſome light where it is 


m I Inſt, 298. a. 
much 
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much wanted, and may ſerve as introductory 
to more perfect treatiſes and more profound 
reſearches. With theſe views, I ſhall, in the 
next lecture, treat of a ſubject analogous to 
what we have been conſidering, in its nature 
and difficulty, viz. executory deviſes, 


LECTURE XXVIL 


Of executory deviſes. 


T is an obſervation of lord Bacon *, that 

« it is the nature of all human ſcience 

(in which few men ever made greater ad- 

vances) to proceed moſt ſafely by negative and 

excluſive to what is affirmative and incluſive.” 

I will, in ſome degree, follow this advice, in 

regard to executory deviſes, and will begin 

with narrowing the ground in which they are 
allowed to have their operation, 


Firſt, then, this mode of contingent limi- 
tations of eſtates obtains only, as the name 
implies, in deviſes, and, in them, only from 
neceflity. For a will is faid to have a more 

| favorable 


a Read. on the ſtatute of uſes, 
Shep. touchſt. pref It certainly would have been better 
for the public, upon a general and comprehenſive view, accord · 
mg 
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favorable interpretation than a deed, becauſe 
men's wills are often made in haſte, and it is 
preſumed they take whom they can to make 
them ; but for the making of their deeds they 
are not put upon thoſe ſtraits, but they take 
advice of learned men therein. Therefore 
the admiſſion, or reception, and protection of 
executory deviſes is only an indulgence ſhewn 
to a man's laſt will and teſtament, there and 
there only, where otherwiſe the words of the 
will would be of no effect. For no words 
ſhall be conſtrued to give an eſtate by way of 
executory deviſe, but where the deviſee can- 
not take any other way. Thus no limitation 
ſhall be taken to be an executory deviſe, if it 
may be a remainder. Therefore, to be more 
particular, where a preceding freehold, as 


either 


ing to the opinion of a noble and learned judge, if the ſame 
rules of conſtruction had always prevailed in wills as in deeds: 
bat, as he added, it is now too late to abrogate the indulgence. 
(3 Durn. & Eaſt 765.) 

© Lord Raym. 208. 2 Saund. 388. 4 Mod. 258. B. R. 
H. 259. 3 Durn. & Eaſt 763 Kc. — This laſt caſe was a deviſe 
to A. for life, remainder to B. for gg years, if he ſhould ſo long 
live, remainder to his ſons in tail, remainder to his daughters 
in tail, &c. A. enters and dies: B. having one only daughter, 
ſettles the premiſes by leaſe and releaſe, and afterwards has iſſue 
and dies. It was determined, that the ſettlement made by B. 
was valid againſt the claim of ſuch iſſue born afterwards, on 
the 
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either even an eſtate tail or other inferior in- 
tereſt, capable of ſupporting a contingent re- 
mainder, is deviſed, the limitation depending 
on it, as it might paſſibiy have taken effect as 
a remainder, ſhall not enure as an executory 
deviſe. This however ſuppoſes the preceding 
particular eſtate to veſt at the death of the devi- 
ſor, in which caſe the ſubſequent deviſe, falling 
properly under the deſcription of a remainder, 
ſhall never be changed into an executory de- 
viſe. But, on the other hand, where the prior 
intereſt is executory, as being limited to a 
perſon not in eſſe, or not ſufficiently aſcertained 
at the deviſor's death, a ſubſequent limitation 
may be good as an executory deviſe; and yet 
it will be liable to be changed into a contin- 
gent remainder on the preceding eſtate's veſt- 
ing, and becoming capable to ſupport it. 
There. are ſeveral * judicial opinions to this 
effect. And in a recent caſe, very copiouſly 


the principle that wherever a limitation can take effect as a con- 
tingent remainder, it ſhall not operate as an executory deviſe, 
Now here the remainder to the ſons in tail was contingent, as 
being a limitation to perſons not in eſe, and being a contingent re- 
mainder it was void after A.'s death, for want of a freehold to 
ſupport it. But if B. had had a fon born in the life of A, the re- 
mainder would have veſted according to the books before cited, 
viz, Hut. 118, 9. Pol. 67. 
42 Vez. 243- C. T. T. 44 228. 


5 and 
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and excellently reported *, this matter was 
fully debated and ſolemnly adjudged. A fa- 
ther, whoſe eldeſt fon was intitled to the 
eſtate for life under a ſettlement, deviſed it, 
from and after ſuch eldeſt ſon's deceaſe, to the 
heirs male of his body, and, for default of 
ſuch iſſue, to the deviſor's other ſons ſucceſ- 
ſively in tail. This being an executory deviſe 
to the: heirs male of the body of the eldeſt 
ſon, who would take as purchaſers, it was 
holden, that the deviſes over to the other ſons in 
tail were, at the deviſor's death, good as exe- 
cutory deviſes alſo; and on the death of the 
eldeſt ſon, leaving iſſue male, in whom the 
firſt deviſe would veſt, they would be changed 
into remainders of the veſted kind; otherwiſe, 
on the death of the eldeſt ſon, without iflue 
male, one of theſe deviſes over would become 
a veſted eſtate in poſſeſſion, 


Other reſtraints on executory deviſes will 
fall in with the ſeveral deſcriptions of them. 
In the mean while, I ſhall correct an impor- 
tant error, in a book of learning and authority, 
where it is aſſerted, that every executory de- 


* Dougl. 487 Kc. 1 Fearne 449. (4th ed.) 
f Pig. com. recov. 128, 


vile 
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viſe of a freehold, muſt be of a fee, a reſtric= 
tion, for which there is no foundation, For 
the caſe laſt alluded to, and other * determi- 
nations prove that executory deviſes in tail are 
not liable to any legal objection, 


I now proceed to give a more fofitrue idea 
of the propoſed ſubject of the preſent lec- 


An executory deviſe or bequeſt is deſin- 
ed to be ſuch a limitation of a future eſtate or 
intereſt in real or perſonal eſtate, as the law 
admits in the caſe of a will; tho contrary to 
the rules of limitation in conveyances at com- 
mon law. There are two ſorts (ſays Pigott) 
of exccutory deviſes ; one where the whole 
fee ſimple paſſes, and that is properly an ex- 
ecutory deviſe ; the other a kind of future de- 
viſe, where the fee does not paſs, but in the 
interim deſcends to the heirs. The above 
definition, however, refers to a third ſort, 
namely, where a term for years or other per- 


£C.T.T. 44. 2 Wms. 28, d Fearne 298, 9. (3d ed.) 
Pig. com. recov. 127, 8. 


Vor. II. Q ſonal 
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ſonal eſtate, is deviſed to one legatee for life, 
with remainder. over. Of theſe. three {| — 
I ſhall Ts their order. 


i309 


I. An . of the firſt ſort occurred, 
where a teſtator deviſed to A. and his heirs 
for ever, and if he died without iſſue, living 
B, then B. to have thoſe lands to him and his 
heirs for ever. In this caſe it was adjudged, 
that A. took a veſted fee ſimple, and that the 
limitation over to B. was good as an executory 
deviſe, to take effect on A's dying without 
iſſue, in the life time of B. It is plain, the li- 
mitation to B. and his heirs, being after a pre- 
ceding fee, could not be conſtrued a remain- 
der, nor be valid otherwiſe than as an ex- 
ecutory deviſe. The ſame obſervation may 
be made in another inſtance of the like ſort, 
where a teſtator deviſed lands to his wife for 
life, remainder to B, his ſecond ſon, in fee, 
provided that if C, his third: ſon, ſhould with- 


2 Cro. 590 &c, Eq. ca. abr. 187.—In theſe caſes of a 

determinable fee, and executory deviſes to take place in defea- 

ſance thereof, the huſband of the firſt deviſee is intitled to be te- 

nant by the curteſy. (i Inſt. 241, a, 13th, ed. n. 4.) 
1 10 Mod. 419. 


in 
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in three months after the wife's death pay five 
hundred pounds, as directed in the will, then 
he deviſed the lands to C. and his heirs, this 
limitation to C. was a good executory deviſe. 
But in theſe caſes, if the preceding eſtate had 
been in tail, ſo as to have admitted a remain- 
der after them, the wille mul bave received « 
different conſtruction. | 


4 


The 3 — niding characteriſti of EXC=" 
cutory deviſes, is, that they cannot be barred 
by a common recovery. The reaſon for this, 
intimated by Pigott,", is, that an intereſt or 
poſſibility | cannot receive a recompence in va- 
| lue, which is. ſuppoſed by law ta be the caſe 

in ſuffering recoveries. - If the courts” really 
ſtood on this artificial ground, it may be pre- 
ſumed, they likewiſe conſidered, that execu- 
tory deviſes, as the name implies, are indul - 
gences to a man's laſt will; that it was almoſt 
frivolous to admit them, if a recovery would 
bar them; and that tho not very antient, 


2 Pig. com, recov. 129. 
C. T. T. , ere net „ che üme of 
C. I. (3 Durn. e 


Au 
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they are formed on the model of * ſpringing 
uſes, which had the ſame property of not 
being 


A ſpringing uſe is a uſe limited to ceaſe as to one perſon up- 
on a future event, and to veſt in another; (1 Fearne 412. 4th 
ed.) for example, if a feoffment be made to the uſe of the 
ſeoffee four years hence on ſome contingency to happen in the 
interim; during which time the whole eftate may remain in the 
feoffor. (Sal. 675.) Theſe limitations were alſo called ſhifting, 
ſecondary, future, and executory uſes ; and they gave riſe to 
dangerous ſubtleties, whereupon (ſays Bacon, read. ſt. uſes 
proeme) the inheritances of the realm were toſſed like a ſhip up- 
on the ſea, in ſuch ſort, that it was hard to ſay, which bark would 
fink, and which would get to the haven. Yet it was early ſet- 
fled, that a new f-offment for a valuable conſideration without 
notice of the uſe would have deſtroyed it. (1 Co. 128. b.) 
Theſe executory uſes are ſtill allowed within the limits eſta- 
bliſhed, in the caſe of executory deviſes, for avoiding perpetui- 
ties: (1 Fearne 416, 4th ed.) A principal occaſion of them, 
in modern times, is, where it is provided, that when the perſon, 
for whoſe benefit particular lands are limited, ſhall ſucceed to the 
principal or family eſtate, then the truſtees ſhall ſtand ſeiſed of 
the former premiſes to the uſe of the next perſon in remainder. 
And ſuch proviſo need not be confined to take place within any 
particular period; for the limitations are barrable by a tenant in 
tail, coming into poſſeſſion, and ſuffering a recovery. (1 Inſt. 327. 
a. n. 2. 2 Bro. 215 &c.) Two very learned writers agree, that 
all conditional limitations in wills ſeem reducible to the head of 
executory deviſes or of contingent remainders. (1 Fearne 14. 
4th ed.) But the proviſo in the caſe in 2 Bro. (which was on 2 
will) may properly retain the diſtinguiſhing name of a ſhifting 
uſe. 


Pig. com. recov. 127,—--The reaſon afligned by Pigott 
might ſeem to extend to contingent remainders to prevent them 
from being barred by a common recovery. But the principle, 
on which they are barrable, is, that the particular eftate, on which 
they depended, is defeated and gone; and therefore they = 
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being barrable by a recovery. However, in 
the caſe of an executory deviſe, if the perſon, 
to whom it is limited, comes in as a vouchee, 
that is, makes himſelf a party to the recovery 
ſuffered, his poſſibility is thereby given up, and 
his heir effectually barred. 


This protection, which the law gives to ex- 
ecutory deviſes, in preventing them from be- 
ing deſtroyed, and thereby reſtraining the 
alienation of the lands, makes it neceſſary to 
circumſcribe the bounds, within which theſe 
limitations are to be allowed. Otherwiſe an 
eſtate might be created, wholly and for ever 
unalienable, which is termed a perpetuity, and 
which the law is faid to abhor. For the free 
circulation of landed property is a requiſite in- 
citement to that honeſt induſtry, on which 
the happineſs of civil life eſſentially depends. 
Therefore the law has defined a certain pe- 
riod, within which executory deviſes muſt ne- 
ceſſarily veſt, and become ſubject to alienation, 
like all other eſtates, of whatever denomina- 


be deſtroyed by a fine or feoffment, as well as a recovery. 
(Ibid. 141.) 
* 2 Cro. 593, 


Q 3 tion, 
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tion, or whatever was the mode of their com- 
mencement. ' A * deviſe to A. and his heirs, 
and if he die without an heir, that B. ſhall 
have the eſtate, is not good, becauſe of the re- 
moteneſsof ſuch contingency); for the prior de- 
viſce may not be dead without an heir for ſeve- 
ral future generations. On the other hand, we 
muſt advert to the longeſt period, which the 
law does allow for the contingency to happen 
in, and which is not conſidered as too remote; 
for that point being aſcertained, ſuch degrees 
as fall ſhort of that diſtance, will of courſe ap- 
pear to be unprohibited. This extreme 
boundary has been fixed to be the ſpace, or 
little more than the ſpace, of twenty-one 
years after the determination of ſome life or 
lives in being, within which period every ex- 
ecutory deviſe, either of a real or perſonal eſ- 


* 1 Eq. ca. abr. 186. 

C. T. T. 232.—Conformable to this rule was the late 
determination, that where a deviſe was to A. and his heirs, and 
if he die leaving no iſſue behind him, then a farther diſpoſition, 
the latter was a good executory deviſe of freehold lands. It was 
admitted that the words « dying without kaving iſſue, or the 
like, by confining the failure of iſſue to the death of the living 
anceſtor, conſtituted a good executory deviſe of per/onalty ; and 
the ſame conſtruction, as excluding an indefinite failure of iſſue, 
and thereby ſabſtantiating the deviſe, ſeems by this caſe effec- 
tually extended to real eſtates. (3 Durn. & Eaſt 143 &c.) 


tate, 
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tate, muſt veſt according to the nature of the 
limitation, or elſe will be abſolutely void in its 
creation. This was not an arbitrary or diſ- 
cretional conſtitution of the courts : for 
hereby the power of alienation is not reſtrain- 
ed much longer than by law, in other caſes of 
real property, viz. during the infancy of the 
perſon firſt intitled under ſuch executory li- 
mitation, which is a very ſhort ſtep towards 
forming a perpetuity. The rule indeed is 
ſtretched a few months beyond the twenty - 
one years. For a deviſe in theſe terms, 
© to A. for ever, that is, if he ſhall have a 
ſon, who ſhall attain. the age of twenty-one 
years, but if not, then that B. ſhall inherit,” 
is a good executory deviſe to B; and yet a 
en ſon might have been born after 


C. T. T. 232. 

Bro. 147, 8. 3 Atk. 287 ——This ſez ms {till analogous to 
the rule of law, as introduced by ſtatute, in other caſes. For a 
poſthumous fon is intitled to take a contingent remainder, ſt. 10 
& 11 W. HI. c. 16, and ſo the power of alienation is not more 
reſtrained by an executory deviſe, in this particular, than by a 
ſtrict ſettlement, with the intervention of truſtees. It is ſome- 
times ſaid, „that you cannot make an unborn ſon tenant for 
life,” which is not true according to the generality of the ex- 
preſſion. For an executory deviſe to a perſon unborn for life is 
as good as if it were to him in fee. The meaning is, that an 
unborn perſon cannot be made tenant for life, % as to give inde- 


feaſible . depending on that life tate. 
Q4 A'S 
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A.'s death; and ſothepower of alienationmight 
poſſibly, according to the nature of the limita- 
tion, have been reſtrained a few months be- 
yond the period of twenty-one years after a 
life in being. It is not, however, neceſſary that 
theſe contingent intereſts ſhould, within the 
preſcribed period, veſt as an executory deviſe 
fallen into poſſeſſion, For we have before ſeen, 
that * a deviſe to B, after a deviſe to the heirs 
of the body of A, is a good executory deviſe : 
becauſe on the death of A. it muſt either veſt 
in poſſeſſion, or as a remainder, expectant on 
the determination of the eſtate tail, and of 
courſe deſtructible by the tenant in tail: ſo 
that in either caſe the power of alienation is 
reſtored. So much ſeemed requiſite to be 
mentioned here, tho the laſt inſtance rather 
belongs to the ſecond claſs of executory de- 
viſes, where the fee ſimple is not deviſed, 
than to this“ more proper kind, where a teſ- 
tator gives a fee, but upon the happening of 
a particular event, directs the eſtate to go 
to another deſignation of heirs. It may alſo 
be remarked, in illuſtration of the above rule, 
that a limitation to a perſon in being for life 


* Doug]. 487. 9 1 Bro. 148. 
® Fearne 376. zd ed. | 


only, 
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only, may be good as an executory deviſe, tho, 
after a genera/ dying without iſſue, that is, 
where it is not expreſsly confined to iſſue liv 
ing at any particular perſon's death. Becauſe 
as ſuch deviſee is only to take an eſtate for 
life, it muſt neceſſarily take place during that 
life, or not at all; and therefore the failure of 
that iſſue is confined, implicitly, to the compaſs 
of a life in being. 


II. The ſecond fort of executory, deviſes 
{to which, what has been faid of the former, 
is for the moſt part applicable) is where the fee 
does not paſs by the deviſe, but in the interim 
deſcends to the heirs of the deviſor. Thus a 
deviſe to the firſt ſon of A, when he ſhall have 
one, is good as an executory deviſe ; for the 
inheritance deſcends in the mean time to the 
heir of the deviſor. Thus alſo, where“ a 
man deviſed lands to his wife, till his fon 
came to the age of twenty-one years, and 
then that his ſaid ſon ſhould have the lands 
to him and his heirs, and if he died without 
iſſue, before his ſaid age, then to the deviſor's 


® Sal. 229. Þ x Eq. ca. abr. 188. 
daughter 
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daughter and, her heirs, this was a good EXC= 
cutory. deviſe, to intitle the daughter, if the 
contingency happened; and in the mean time, 
the fee deſcended to the ſon as heir; and if 
he lived to twenty-one years, tho he after- 
wards died without iſſue, or if he left iſſue, 
tho he died before that age, yet the daughter 
was not to have the lands; becauſe he was to 
die without iſſue, and before his age of twen- 
ty- one years, or elſe the daughter could not 
take. It has been ſaid, that a deviſe to the 
firſt ſon of A, having none at that time, is void, 

becauſe it is by way of preſent, not executory 
or future, deviſe. But that verbal 3 

which objected to executory deviſes, if li- 
mited per verba de praſenti, is ſaid to be un- 
ſupported by any caſe determined on the 
point, and has little foundation in reaſon. On 
the other hand, where * the intention appear- 
ed, that a limitation ſhould operate in future, 
tho it was expreſſed per verba de praſenti, it 
was allowed to take place as an executory de- 
viſe. And, it ſeems, that objection, if it has 
any weight at all, can only obtain in thoſe 


© Sal. 229. 
Sal. 226. 1 Fearne 426, 7, 8. (3d ed.) 
C. T. T. 150. Burr. 2157, 
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rare and hardly ſuppoſable caſes, where there 
is no circumſtance, from whence to collect 
the deviſor's intention of conveying a future 
intereſt. | 


It appears, that in theſe inſtances of exe- 
cutory deviſes, in which the preſent fee ſimple 
is not deviſed, the freehold and inheritance, or 
(where * there is a ſubſiſting freehold unin- 
fluenced by the will) the inheritance in fee 
only, paſſes to and reſides in the deviſor's heir 
at law. As where A. deviſes an eſtate to 
B, to commence ſix months after the deviſor's 
death, during thoſe fix months the freehold 
and inheritance deſcend and continue in A's 
heir at law. And wherever ſuch interim eſ- 
tate deſcends to the heir, and he inherits the 
preſent freehold as well as the inheritance in 
fee, he is intitled to the intermediate rents 
and profits, (without being afterwards ac- 
countable for the ſame) for the time being, 
and until the contingency happens, or the 
time arrives, when the executory deviſe be- 
comes veſted in poſſeſſion. | 


1 Dougl. 487. d 1 Lut. 798. 
I Sho, parl. ca. 85. C. T. T. 52. 
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It is alfo proper to remark, in reſpe& to 
this ſhifting of the freehold from the heir to 
the deviſee of an executory intereſt, that it is 
ſufficient to ſatisfy the intention of the law, 
if the preſent freehold veſt within the time 
preſcribed, whether or no it be attended with 
actual poſſeſſion and enjoyment of the lands. 
For * altho land ſhould be limited for a term 
of two hundred years, with remainder to an 
unborn ſon of a perſon then living, this exe- 
cutory deviſe to ſuch unborn ſon would be 
good ; becauſe the veſting of the freehold is 
confined within the legitimate bounds ; for 
upon the birth of ſuch ſon, the freehold will 
veſt in him; or upon the death of ſuch per- 
fon, without any ſon, it muſt veſt or continue 
ſomewhere elſe, only ſubject in either caſe to 
the preceding term. But neither the term, 
nor the freehold, are reſtrained from alienation 
longer than the law allows. 


Executory deviſes of inheritance, like con- 
tingent remainders, are tranſmiſſible to the 
heir of the deviſee, if he dies before the con- 


* Fearne 315, 6. (3d ed.) 
3 tingency 
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tingency happens. A determination to this 
effect was taken notice of in the laſt lecture. 
And in a modern reporter of eſtabliſhed cre- 
dit, there is a caſe on the ſubject of remark- 
able nicety, and altogether new, I believe, as 
to the diſtinction it makes, in reſpect to de- 
ſcents. A teſtator deviſed lands to his fon 
George his heirs and aſſigns for ever, but if he 
happened to die under the age of twenty-one 
years, leaving no iſſue, then to Catharine the 
teſtator's mother in fee. The mother died in 
the life time of George, and then George died 
without iſſue under the age of twenty-one 
years, The cauſe was ended by accommoda- 
tion; but all the judges of the common pleas 
are ſaid to have been. agreed in opinion, that 
by virtue of the executory deviſe to Catharine 
the lands deſcended to ſuch perſon as was her 
heir at law at the time the contingency happened, 
and not to ſuch perſon as was her heir at law 
at the time of her deceaſe ; which formed a 
different courſe and channel of inheritance, 


and produced the ſame effect, as if ſhe had 


ſurvived the happening of the contingency, 
and the executory deviſe had veſted in her life 
tune, 


12 Will, 29. 


By 
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By a reſolution alſo noticed in the laſt lec- 


ture it appears, that executory deviſes of free- 
hold are aſſignable, like other poſſible inte- 
reſts, either for a valuable conſideration, or 
what is there called a conſideration in the ſe- 
cond degree. But this is under the aid and 
protection of a court of equity; for in the 
ſame caſe it ſeems ſettled, that they do not 
regularly paſs by a conveyance. However, 
executory deviſes of frechold intereſts, as well 
as contingent remainders, may be paſſed away 
by eſtoppel, as it is expreſſed, where the 
perſon intitled to ſuch future intereſt, is a 
party to a fine levied, or a recovery ſuffered ; 
for theſe acts effectually bar both himſelf, and 
thoſe claiming under him. | 


III. I come now to the third fort of exe- 
cutory deviſes, namely, where a term of years, 
or other perſonal eſtate is bequeathed to one 
for life, with remainder over. Thus * where 
a teſtator, poſſeſſed of a term of years, deviſed 
it to A, after the death of his, the teſtator's, 


® 1Vez. 411. Pol. 69. 2 Cro. 593. 
8 Co. 94. b. | 


4 £449 wife, 
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LECT. 2734 Of executory deviſer. 239 
wife; and that his ſaid wife ſhould: have the 
uſe and occupation of the premiſes, during 
her natural life, the deviſe over was adjudged 
good, by way of executory deviſe. In a ſub- 
ſequent caſe, where a termor for years de- 
viſed to his father for life, and after his de- 
ceaſe to Elizabeth, the teſtator's ſiſter, and the 
heirs of her body, this was holden a good exe« 
cutory deviſe to Elizabeth, and that it makes 
no difference, whether the 2 or profits of 
lands, or the lands themſelves, are given to 
the firſt: deviſee. Theſe reſolutions were in 
the reign of James the firſt, and. in actions at 
common law. It was not till long after wards 
that byꝰ a determination of the court of chan- 
cery, it became fully ſettled, that a deviſe 
over even of houſehold goods, after a prior 
deviſe for life, and without limiting the % 
merely to the prior deviſee, was valid; and 
thas: it is now — 1 . | 


| ah as to limitations of terms for years, 
and of other perſonal eſtate, we are firſt to 
obſerve, that they cannot, properly ſpeaking, 


be intailed. A * deviſe of a term to A. and 


SO e * Was, 11 oye: 


IR. A. 611. 8 
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the heirs male of his body, and for default 
of ſuch iſſue to B. and the heirs male of his 
body, veſts the whole intereſt in the firſt ta- 
ker, and it becomes tranſmiſſible, not to his 
heirs indeed, or the heirs of his' body, but to 
his next of kin, like other perſonal eſtate, if 
he makes no expreſs diſpoſition of it in his 
life time, or by will. But here a diſtinction 
is to be made between a term in groſs, as it is 
called, ſubſiſting antecedently to the limita- 
tion of it in-queſtion, as this caſe was, and 
one created de novo. For * if a tenant in fee 
deviſes to J. S. and the heirs male of his 
body for five hundred years, tho this term 
alſo, ſo created de novo, will go to the perſonal 
repreſentative, and not to the heirs of the bo- 
dy of J. S. yet if he die without iſſue male, 
the term ſhall ceaſe, for the benefit of the 
teſtator's heir at law. If, * however, it ap- 
pears to be the intention of him, who creat- 
ed the term, to ſever it abſolutely from 
the inheritance, ſuch intention muſt . pre- 
vail. 


% 


» 10 Co. 87. 1 Wms. 366. 
| * 1 Wms. 376.— The laſt learned editor here refers to two 
modern caſes, both rather of a complicated nature, relative to the 
ſeverance of terms from the inheritance, viz. a Will. 329 &c. 


It 


& 1 Bro. 69 &c. 
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It is the eſtabliſhed principle, that the 
limitation over of a term, after a general 
failure of iſſue, is void as being too remote. 
However the court of chancery has, in many 
caſes of executory deviſes of terms, after a 
dying without iſſue, ſtudiouſly caught at any 
circumſtance that indicated the teſtator's in- 
tention to confine the generality of the ex- 
preſſion to a dying without iſſue /wving at ſome 
perſon's deceaſe, and thereby to effectuate the 
deviſe. This eminently appears in the fol- 
lowing example, which I ſhall recite at large. 
A*termor deviſed to his ſon Henry for life and 
no longer, and after his deceaſe to ſuch of 
the iſſue of the ſaid Henry as Henry by his 
will ſhould appoint, and in caſe Henry ſhould 
die without iſſue, then the teſtator deviſed the 


* 1 Was. 366, 7. 2 Atk. 314. 376. 

* 1 Wms. 432.— ee alſo very ſtrongly to the ſame ef- 
fe& 6 Bro. ca. parl. 309 &c. where the circumſtances to reſtrain 
the generality of the expreſſion * dic without iſſue to iſſue 
living at the death appear more {lender ; and ſtill farther 1 Durn. 
& Eaſt 593 &c. where the only reaſon for ſuppoſing that the 
teſtator looked to a dying without iſſue living at the death of 
the firſt tenant for life ſeems to be the deviſe over to a brother 
of ſuch tenant for hfe, As to « the contingency in that caſe 
having in fact happened within the time limited,“ ſee lord 
chancellor Talbots reaſoning, that deeds and wills muſt depend 
for their validity on the time of making them, and not be made 
good by ſubſequent events. (C. T. T. 27.) 


Vor. II. R term 
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term to his brother Albinus. Henry died 
without iſſue living at his death: whereupon 
the queſtion was, whether the term ſhould go 
to the executors of the teſtator, or to the ex- 
ecutors of Henry, or to Albinus. The lord 
chancellor obſerved, that the expreſſion of 
dying without iſſue has two ſenſes ; firſt, a 
vulgar ſenſe, and that is, dying without leav- 
ing iſſue at the perſon's deceaſe, ſecondly, a 
legal ſenſe, and that is, whenever there is a 
failure of iſſue ; and that if this will be taken 
in a vulgar ſenſe, namely thus, if Henry dies 
without leaving iſſue at the time of his death, 
then the deviſe over to Albinus is good; which 
ſeemed to be the meaning of the teſtator; for 
it muſt be intended ſuch iſſue as Henry 
ſhould, or at leaſt might appoint the term to; 
which muſt be intended iſſue then living: and 
this conſtruction ſhall be the more favoured, 
in regard it ſupports the will, whereas the 
other deſtroys it. Therefore he held, that 
the deviſe over to Albinus was good. 


In another point of view, the caſes ſeem, 
at firſt ſight, to have gone a great length in 
favour of theſe executory bequeſts of perſonal 


4 — — property. 
| MVSEVM 
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property. For there are“ authorities to prove, 
that a deviſe over of perſonal property, after 
a prior executory deviſe thereof in tail, is good, 
provided the perſon to take by virtue of ſuch 
prior deviſe never comes in ee But this is 
analogous to the doctrine before laid down 
concerning eſtates of inheritance ; and in ef- 
fect it does not reſtrain the power of alienation 
longer than if the prior executory deviſe only 
was allowed. Becauſe, if no perſon come 
in efſe to take by virtue of that deviſe (which 
muſt be decided within the period preſcribed 
by law) the deviſe over has its operation. 
On the other hand, if *ſuch perſon once come 
in eſſe, to whom an eſtate tail is limited in a 
term for years or other perſonal property, the 
whole intereſt immediately veſts in him, there 
is an end of all the ulterior deviſes, and if he 
die the next day, his abſolute right is tranſ- 
ferred to his perſonal repreſentative. Thus®, 
if a term be limited to A. for hfe, remainder 
to his firſt and other ſons in tail, remainder to 
B. for life, remainder to his firſt and other 
ſons in tail, as ſoon as B. has a ſon born, the 


* 


Y Dougl. 494. 503, 4. n. 5 Brown's parl. ca. 435» 
Ante p. 239, 1. Brown 274—279—286. 
» 5 Br. parl. ca. 445+ 
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abſolute right veſts in ſuch ſon, and there is 
an end of all lterior remainders, but his right 
is liable to be deveſted by the contingency of 
A.'s having a ſon, whoſe claim ſtands prior 
to thoſe of B. himſelf as well as of his ſons. 


The ſame analogy is maintained between 
rcal and perſonol eſtates, in regard to the poſ- 
ſible ſuſpenſion of the power of alienation for 
the ſpace of twenty-one years after the birth 
of an unborn ſon: and there is no difference 
whether the limitation of a ferm of years is 
by will or a deed of truſt, 


I have before repeatedly intimated, that the 
limitation of a perſonal eſtate to any one in 
tail veſts the whole in him. Thus“, where 
a teſtator, after directing money to be laid out 
in the purchaſe of lands to be ſettled, be- 
queathed the reſt of his perſonal eſtate to A. 
and the heirs male of his body, the lord chan- 
cellor declared the perſonal eſtate could not be 
intailed, but the whole and ultimate property 
thereof veſted in A. But a deviſe to A. for 


© 1 Vern. 234. 257. 304, 5. * 1 Wms. 290. 2 Vez. 
233. Ca. mp. Finch 279 &c. 


life, 
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life, and afterwards to his ue, does not in- 
large the eſtate to A, but after his death the 
whole veſts in the iſſue, and a remainder over 
is void. In a caſe of this kind, where the 
deviſee for life of a term was likewiſe reſi- 
duary legatee, and never had any iſſue, the 
lord chancellor held, the remainderman had 
no title, but that the intereſt claimed by him 
veſted in the firſt deviſee (in addition to his 
intereſt for life) by virtue of the reſiduary 
clauſe, and from him paſſed to his executor. 
Here the claim of the remainderman, after 
an indefinite extinction of iſſue male, was too 
remote, as tending to a perpetuity. But it 
ſeems the immediate iſſue male, (had there 
been any) of the firſt taker, would have been 
intitled to the whole, in preference to his 
claim under the reſiduary clauſe. For the 
term © iſſue ” ſeems properly a word of pur- 
chaſe (as the deſignation of a ſecond taker of 
an eſtate, and as oppoſed to words of /imita- 
tion, which deſcribe and inlarge the intereſt of 
the firſt taker) and operates, as ſuch, in this 
kind of executory deviſe. Indeed * it has been 


. T. T. 32 . 

E 2 Vern. 195, 6. Sec 1 Wms. 370, 1. C. T. T. 17. But 
ſee 1 Wms. 132 &c. 2 Vez. 233 Kc. Fearne 383 (3d. ed.) 
ante p. 203. 
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determined, that even the words *“ heirs 
of the body, applied to a term of years 
in a marriage ſettlement might be words 
of purchaſe; and when they are / con- 
ſtrued, and as equivalent to © iſſue, there 
is no neceſſity that the iſſue ſhould ſur- 
vive the firſt taker or anceſtor, ſo as to be 
ſtrictly and properly his heir. In the follow- 
ing caſe alſo, the term“ iſſue was conſi- 
dered es deſcriptive of the perſon to take by 
purchaſe, where the parent died in the life 
time of the teſtatrix, and in whom therefore 
nothing could attach by the will. Such teſ- 
tatrix deviſed to her two nieces, naming them, 
to each one half of the produce of bank 
ſtock, and to their iſue, and if either of them 
ſhould happen to dic before the legacy be- 
came due to her, and ſhould leave no iſſue, 
the ſhare of her ſo dying ſhould go to the 
ſurvivor, the lord chancellor decreed a mo- 
iety of the produce of the bank ſtock to the 
ſon of one of the nieces, tho ſuch niece died 
in the life time of the teſtatrix. 


I ſhall now briefly mention the qualities in- 
cident to this third ſort of executory deviſe. 


k 2 Vez. 238. | i 3 Atk. 396. 
1. Executory 
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I. Executory bequeſts of perſonal - eſtate, 
while contingent, are clearly tranſmiſſible 
to the repreſentative of that perſon who is 
the firſt or immediate object of the teſtator's 
bounty. Thus, in a leading caſe, proper 
therefore to be recited *, the teſtator directed, 
that if his ſon Charles ſhould die without 
iſſue male of his body then living, or which 
might afterwards be born, the teſtator's 
daughter ſhould receive, at her age of twen- 
ty-one, or day of marriage, which ſhould 
firſt happen, the farther ſum of C. 3500, in 
addition to the ſum of /. 2500, before be- 
queathed ; but in caſe the contingency of his 
faid ſon's dying might uot happen before his 
daughter's ſaid age or marriage, ſhe ſhould be 
paid the FL. 3500, whenever it might after 
happen. Then the teſtator deviſed his real 
eſtate to his ſon in tail, charged with the pay- 
ment of the ſaid . 3500, whenever it ſhould 
become due and payable. The daughter mar- 
ried, having attained her age of twenty-one, 
and died in her brother's life time, leaving 
her huſband ſurviving her, who took out ad- 
miniſtration, and then her brother died with- 
out iſſue male. The lord chancellor held, 


* C. T. T. 137. LeQ. LX. 
R 4 that 
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that altho the legacy did not abſolutely veſt, 
becauſe the contingency might never have 
ariſen, yet it was carrying it too far to ſay, 
that it did not veſt at all, or not ſo as to be 
tranſmiſhble ; and that a contingent ' intereſt 
might, as well as a certainty, be tranſmiſſible to 
the repreſentative ; and he decreed the legacy 
ſhould be ra:/ed for the benefit of the admi- 
niſtrator : which decree was affirmed in the 
| houſe of lords. In a recent caſe, a teſtator 
deviſed the reſiduum of his perſonal eſtate to 
his wife for life, and after her deceaſe to their 
children, and, if ſhe ſhould die childlefs, to 
his two brothers, and if cither of them 
ſhould die without iſſue, to the ſurvivor, 
They both died in the life time of the widow, 
and their intereſt was held tranſmiſſible to 
thcir reſpective repreſentatives. 


2. It ſeems very clear, that“ theſe execu- 
tory and contingent intereſts, by virtue of 
bequeſts of perſonal eſtate, may be affigned, 
releaſed, and transferred while they remain 
mere poſſibilities. 


1 1 Bro, 181. 
m 2 Freem. 250. 2 Wms. 608. 3 Wms. 132. 


Theſe 
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Theſe tranſmiſſible and transferrable qua- 
lities ſeem to have always been conſidered as 
common to executory deviſes of every claſs. 


3. But in a third quality, that of being de- 
viſable, executory deviſes of perſonal eſtate 
were underſtood to differ from thoſe of free- 
hold. Thus where a teſtator deviſed a term 
after his wife's death to his ſon, and made his 
wife executrix, who proved the will, and 
conſented to the legacy, and the ſon be- 
queathed his intereſt, and died in his mother's 
life time, and ſhe afterwards, by her will, diſ- 
poſed of the reſidue of this term in a diffe- 
rent manner, the lord keeper decreed the 
lands to be enjoyed according to the will of 
the ſon, and not according to that of his mo- 
ther. This caſe, I believe, was the firſt of 
the kind, to which * ſubſequent adjudications 
have conformed. Even this ſuppoſed diſ- 
tinction however is now done away, and ex- 
ecutory intereſts of real as well as perſonal 
eſtate are holden to be deviſable. 


Pol. 44. Wms. 572, 
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LECTURE XXVIL 


Of the title to eftates, by deſcent, and by pur- 
chaſe, without any deed or inſtrument in 
writing. 


AVIN G endeavoured, in the three 
laſt lectures, to arrange the abſtruſe 
doctrine of eſtates in expectancy in a method 
as intelligible, and to convey as much uſeful 
knowledge on that ſubject, as I was able, the 
next and laſt view in which eſtates may be 
conſidered, is the 7it/e, by which they may be 
acquired. This will be treated of at large in 
the preſent and three following lectures. 


It has already been obſerved, that eſtates 
can accrue only by two means, deſcent, and 
purchaſe, which latter word, in legal ſignifi- 
cation, includes every kind of title thereto, 
except only hereditary tranſmiſſion : it a- 
mounts therefore to no more than ſaying, 


that 
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that a man is either by deed, deviſe, eſcheat, 
and the other means allowed by law, the firſt 
acquirer in his family of the eſtate in queſ- 
tion, or elſe derives it from his anceſtors. 


T. The rules and canons, which dire& and 
govern the deſcendible quality of eſtates from 
the anceſtor to the heir, are in common un- 
derſtanding, and unleſs where the contrary is 
expreſſed, referred and confined to eſtates in 
fee ſimple. I proceed therefore to confider 
in what courſe hereditary ſucceſſion to landed 
eſtates is regulated by the laws of England. 
But I ſhall not pretend or attempt to convey 
all the uſeful doctrine on this ſubject, becauſe 
it has already been ſo well digeſted, remem- 
bering alſo that fir William Blackſtone, long 
before the publication of his commentaries, 
committed to the preſs his /aw of deſcents, to 
which he prefixed his opinion, how difficult 
it was to diſcuſs theſe points in an adequate 
manner by any oral inſtruction. There is 
* another obſervation of that great author, 


The reader, it is hoped, will recolle& in this as in other 
paſſages the deſign of preſerving the language of the Vinerian 
ſchool. 


» 2 Black. comm. 201, 


proper 


252 Of the title to eſtates, by LECT, 28. 


proper to be borne in mind, viz. that the rules 
relating to purchaſes, whereby the legal courſe 
of deſcents is broken and altered, perpetually 
refer to the ſettled law of inheritance, as a 
datum or firſt principle univerſally known, and 
upon which their ſubſequent limitations are to 
work, 


I ſhall firft premiſe, (wiſhing not to tread 
the ſame ground in the ſame tract, with thoſe 
who have written before me) that he, who 
claims by deſcent in fee fimple, muſt be heir 
to the perſon laſt actually ſeiſed of the eſtate, 
and muſt alſo be of the blood of the firit pur- 
chaſer or acquirer. | 


Acquiſition by deſcent is not natural, but 
merely poſitive, and founded on the policy of 
municipal laws, as is well maintained in an 
elegant little treatiſe, intitled conſiderations 
on the law of forfeiture. Therefore the nu- 
merous and arbitrary rules, by which its 
courſe is either directed or intercepted, can 


* 15 &C,——A work aſcribed to that very eminent and ac- 
compliſhed lawyer, the honorable C. Yorke, 


3 never 
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never properly be eſteemed or objected to as 


violations of natural juſtice. 


The feudal conſtitutions, (which are the 
principal foundation of our laws reſpecting 
landed property) required, that he, who claim- 
ed by deſcent, ſhould ſtrictly deduce his pe- 
digree as heir from the firſt purchaſer. But 
our law has mitigated the rigor of the rule 
from the difficulty of complying with it ; and 
with us, it is ſufficient, that the claimant 
prove himſelf heir to the perſon laſt actually 
ſeiſed, tho it is ſtill neceſſary, where the firſt 
purchaſer is known, and where conſequent- 
ly ſuch difficulty of genealogical evidence does 
not occur, to ſhew that he is of the blood of 
ſuch firſt purchaſer. 


As to the perſon laſt ſeiſed, he ought regu- 
larly to have been actually ſeiſed of the eſtate 
in queſtion, not intitled to enter upon it 
merely, in order to be ſuch an anceſtor, from 
whom it may be tranſmitted. The illuſtra- 
tion of the rule is commonly made in the 
following manner. If a father, having a ſon 
and a daughter by his firſt wife, and a ſon by 

his 
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his ſecond, die ſeiſed in fee ſimple, and the 
eldeſt ſon enter and die ſeiſed, his ſiſter ſhall 
inherit to her deceaſed brother of the whole 
blood, in excluſion of the brother of the half 
blood. This is referred to two legal apoph- 
thegms, non jus, ſed ſeiſina, facit ſtipitem, and 
poſſeſſio fratris facit ſororem ſje heredem. But 
if the elder brother had never actually entered, 
the younger brother would have excluded his 
ſiſter, becauſe he is heir to his father, who in 
ſuch caſe would have been the perſon laſt ac- 
tually ſeiſed. In regard to incorporeal he- 
reditaments, as rents and advowſons, it is ne- 
ceſſary, that there ſhould be receipt of the 
rent, or preſentation to the advowſon, in order 
to form an anceſtor ſo ſeiſed as to tranſmit 
theſe hereditaments to his heir. But as to 
lands, if there be a leſſee for years, the per- 
ſon intitled to the inheritance may, without 
actual receipt of rent, tranſnit the eſtate as 
an anceſtor laſt actually ſeiſed, becauſe the vi- 


41 Inſt. 15. b. If it was an ad vow ſon in groſs but ſeifin 
of a manor is good ſeiſin of advowſon, common &c. appendant 
or appurtenant. (n. 1. ibid. 13th ed. cites Hal. MSS.) 

© 1 Inſt. 15. a. and ſee n. 2, 3. (13th ed.) 3 Atk. 46g &c. 
3 WII. 516 &c, 
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carious poſſeſſion of the leſſee for years is his 
poſſeſſion. This doctrine ſeems analogous to 
the antient laws of Rome, © Ce/enniam poſſediſſe 
propter uſum fructum non negas : qui colonus 
habuit conductum de Ceſennid fundum, cum idem 
ex eddem conductione fuerit in fundo, dubium eft, 
quin, /i Ceſennia tum poſſidebat, cum erat colonus 
in fundo, poſt ejus mortem heres | who in this 
caſe was a heres factus or deviſee] eodem jure 
poſſederit ? deinde ipſe Cacina, cum circuiret 
prædia, venit in iſtum fundum, rationes accepit 
a colono: ſunt in eam rem teſtimonia Far- 
ther, the neceſſity of an actual ſeiſin ſeems 
confined to caſes, where the fee ſimple re- 
mains intire. For how can there be any 
thing correſpondent to actual ſeiſin in remain- 
ders, and ſuch reverſions, to which no rent is 
incident? In theſe inſtances therefore the 
claimant muſt fill (according to the an- 
tient ſtrictneſs in all caſes) be heir of the 
firſt purchaſer. As if an eſtate be limit- 
ed to A. for life, remainder to B. in tail, 
remainder to C. in fee, after the eſtate tail 
is ſpent, the heir of C. will be intitled, tho 
C. the firſt purchaſer or acquirer, and to 


M. T. Cic. orat. pro A. Czcina, 
whom 
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whom as anceſtor ſuch perſon claims to be 

heir, died during the continuance of the eſtate 

tail, and without any actual poſſeſſion and 

enjoyment of the lands. For we have be- 

fore ſeen, that not only veſted remainders, 

as the above caſe, but contingent and execu- 

tory intereſts alſo, are, before the contingency 

happens, tranſmiſſible to heirs. In * regard 

Ae 2, to which, the rule is, that a perſon, who claims 
jaa, a fee ſimple by deſcent from one, who was 
— firſt purchaſer of the reverſion or remainder, 
—— expectant on a frechold eſtate, muſt make 


. 2 himſelf heir to ſuch purchaſer, at the time when 


£4. gia: e. that reverſion or remainder falls into poſſeſ- 
G ſion. 


t Fearne 449. (zd ed.) 3 Mod. 253 &c. 1 Vez. 85 
The caſe 2 Wilſ. 45 &c. indeed ſeems contradictory to theſe 
authorities and alſo to 2 Wilſ. 29 Kc. Therefore qu. if the caſe 
2 Wilſ. 45 &e. be not miſreported. 1 Anne were heir to her 
father, when the reverſion fell into poſſeſſion, the eſtate tail being 
ſpent, ſhe appears indiſputably intitled. It throws a prejudice 
on that report, to find it ſtated as a matter of doubt, whether the 

ultimate intereſt in fee reſerved by a perſon ſettling his own eſtate 
was a remainder or a reverſion. Another circumſtance to diſcredit 
that report is, that the court are ſaid to have decided, that an 
actual entry is not neceſſary to avoid a fine at common law, 
without proclamations, which tho true was not ſufficient to main- 
tain that action; for that fine, levied by tenant in tail in poſſeſſion, 
deveſted the reverſion, and put the reverſioner to the neceſſity of 
bringing a formedon, and this might be the ground of the judg- 
ment for the defendants in that gement; and fo the reſpectable 
reporter might be miſtaken in the regen of the court. 


The 
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ces are to deſcend, lineally or collaterally, and 
ſhall never lineally aſcend. A lineal proge- 
nitor can never he immediate heir to any of 
his poſterity, dying in his life time. Howe- 
ver, correſpondently to the doctrine, that 
makes a ſiſter, of the whole blood, heir to 
her brother, being laſt actually ſciſed, in exclu- 
ſion of their half brother, a father has a 
chance of inheriting, indirectly, an eſtate in 
fee ſimple, originally acquired by the ſon, viz. 
where it deyolves to an uncle, who enters and 
dies ſeiſed, the father may then ſucceed, if heir. 
It may alſo be remarked, that tho a father or 
mother cannot, as ſuch, inherit immediately 
after the ſon, but-by circuity, in the manner 
I have mentioned, yet? if either of them hap- 
pen to be alſo couſin to the fon, and as ſuch 
his heir, the parent may immediately inherit 
in that remoter capacity. 


If it* be known, who was the firſt purchaſer 
of an eſtate in fee fimple, and the claimant, 
altho not heir to him, be of his blood, that is 


bd Lit. $3, 1 Inſt, 11. a. 1 Vent. 415. 
N Hal. com. law, c. xi. rule 5. | 
J Hal. com. law, c. xi. rule 6. * 2 Wms. 614. 


Vol. II. 8 ſutficient, 
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ſufficient, provided ſuch claimant be heir to 
the perſon laſt ſeiſed. As if the father pur- 
chaſe lands, which deſcend to the ſon, who dies 
without iſſue, theſe may be inherited, through 
defect of a nearer heir, by the ſon's paternal 
grandmother's brother, who is one of the ſon's 
great uncles, n9twirhftanding ſuch. kinſman 
could never have ſucceeded to the father, the 
firſt purchaſer, tho of his blood, e any of 
the father's paternal line ſubſiſted. * 


Having touched upon, and in ſome meaſure, 
J hope, elucidated, theſe fundamental maxims, 
I proceed to obſerve, that as to hereditary ſuc- 
ccilion in lineal defcent merely, the rules, in 
general, are extremely clear from doubt and 
obſcurity. The eldeſt ſon, excluſively, ſuc- 
ceeds, but the daughters, where there is no 
ſon, inherit jointly in coparcenary, and * that 
whether they are by the ſame or different 
mothers, tho between collaterals one of the 
half blood can never be immediate heir. The 
original male ſtock alſo is conſtantly prefer- 
red; and the repreſentative perpetually repre- 


1 1la!. com. law, c. xi. rule 4. 


ſents 
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ſents his inheritable anceſtor. As if A. ſeiſ- 
ed in fee ſimple hath three ſons, B, C, and 
D, and B. has iſſue E. a daughter, and dies, 
and then A. dies ſeiſed, E. ſhall inherit as 
heir to her grandfather, and C. and D. her 
uncles will be entitled to nothing in the lands. 
But here, tho I am treating in general of de- 
ſcents in fee ſimple, J muſt notice a wide dif- 
ference between them and deſcents in fee tail. 
For “ if a fon be attainted of treaſon during 
the life of his father, donee in tail, and die, 
having iſſue, and then the father die, the eſtate 
ſhall deſcend to the grandchild, /ecundum for- 
mam dont, notwithſtanding the attainder, but 
it is otherwiſe in the caſe of a fee ſimple. 


I ſhall here alſo mention a remarkable caſe, 
relating to cuſtomary deſcents, * alluded to for 
another purpoſe, as to the argument of the 
court, in a former lecture. A. had iſſue three 
ſons, B. C. and D, and D. the youngeſt died leav- 
ing a daughter E, then A. purchaſed lands of 
the nature of borough Engliſh, namely, de- 
ſcendible to the youngeſt ſon, and died, it was 
adjudged, that theſe lands ſhould deſcend to 


® Conf. law forf. 85, 66. „ Ant. p. 123, 4: 
* Ld. Raym. 1024 &c. 
S 2 E; and 
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E; and tho it was objected, that ſhe could not 
make herſelf heir to her grandfather, the per- 
ſon laſt ſeiſed, yet it was anſwered by the 
court, that ſhe muſt make herſelf heir to him 
that was laſt ſeiſed according to the cuſtom ; 
and if the cuſtom extend to repreſentatives, 
then ſhe is heir to her grandfather, who was 
laſt ſeiſed. 


I have ” formerly mentioned the familiar 
maxim, that a baſtard can have no heirs ex- 
cept his own progeny. But * if the ue of 
a baſtard purchaſe lands in fee, and die child- 
leſs, altho thoſe lands cannot deſcend to any 
heir on the part of the illegitimate father, yet 
the heir on the part of the mother of ſuch firſt 
purchaſer may ſucceed. The ſame rule ob- 
tains, if the father of the firſt purchaſer were 
attainted. For the maternal heir makes no 
conveyance of hereditary title through ſuch 
illegitimate or attainted perſon. But where 
the blood is ſo corrupted by attainder for trea- 
ſon or felony, no perſon who muſt make his 
derivation of deſcent to or through the party 
attainted, can inherit. Where, * however, the 


r Vol. I. p. 396. 4 Noy 159. 
r Conſ. law fort, 87. 1 Vent. 413-429. 


attainted 


LECT. 28. deſcent, and by purchaſe, Sc. 261 


attainted perſon need not to be mentioned in 
the courſe of deſcent, as between two ſons of 
an attainted father, nothing hinders one bro- 
ther from inheriting to the other; ſince, agree- 
ably to the rule of law, the deſcent is imme- 
diate; he can make himſelf heir to the perſon 
laſt ſeiſed without mention of the father. 


The caſe I have laſt inſtanced, is a ſucceſ- 
ſion, not in the deſcending, but in the collate- 
ral, line; which is a ſubject involved in rather 
more obſcurity, but happily digeſted and ex- 
plained in fir William Blackſtone's law of de- 
ſcents, to which I have before alluded. I 
ſhall therefore briefly obſerve, that for de- 
fault of ifſne of the perſon laſt dying ſeiſed, 
the inheritance will deſcend collaterally to the 
eldeſt brother and his progeny, for default of 
brothers and ſiſters and their iffue, to the eldeſt 
paternal uncle and his deſcendants, and fo on, 
while any are left of the paternal line, firſt 
calling in the genuine ſtock in inſinitum, and 
then the heirs on the part of the paternal 
grandmother, the paternal great grandmother, 
and ſo upwards. When the blood of the fa- 
ther wholly fails, then, and not before, the 
maternal ſtem is to be received. But in what 

S 3 I have 
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T have here advanced, I have conſidered the ſon 
as the firſt purchaſer. For if the eſtate noto- 
riouſly deſcended from the father, it ſhould ne- 
ver have been inherited by the maternal line, 
but eſcheated, and fo e converſs. 


I ſhall not, for the reaſons above intimated, 
be prolix on this head of deſcents, but ſhall 
conclude it with taking notice of an opinion 
of * fir William Blackſtone on the ſubject, to 
which I can by no means accede, and which 
he profeſſes to be contrary to the doctrine de- 
livered by juſtice Manwoode, as repreſented 
by Plowden, and to the ſentiments alſo of 


* Hal. C. L. c. xi. rule 6. If a legal and equitable eſtate 
deſcend in fee ſimple to the ſame perſon, the one from the pa- 
ternal, the other trom the maternal, line, there is an end of the 
truſt ; a man cannot be truſtee for himſelf; he may diſpoſe of 
the whole as he pleaſes; the truſt and legal eſtates ſhall not 
open on his death, and be ſevered for different heirs, but having 
once joined, ſhall go according to the legaleitate, (Dougl. 77 1— 


280) I have before taken notice, (p. 8, 9.) that if an eſtate 
be conveyed to a man and his heirs on the part of his mother, 
ſtill the heirs on the part of his father ſhall inherit. And, it 
ſeems, that if an heir ex parte maiernd, tenant in fee, enfeoſt 
another, and a reinfectiment be made to the uſe of the materna! 
heirs, ſtill the heirs cx parte paternd ſhall, of neceſſity inherit. 
(Dougl. 775. n. and the caſe cited, ibid. 773, 4.) As in real 


actions a perſon claiming as heir mull ſet forth his title by deſcent 

in pleading on record, ſo in ejectment he muſt prove a regular 

deduction of | evigree, and reputed relationſhip or acknowledg- 

ments that ſuch a family were heirs, is too looſe evidence even 

to be leit to a jury. (2 Black. rep. 1099 &c.) 
t 2 Black, comm. 258, 9. 


lord 
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lord Bacon and fir Matthew Hale. I hope to 
make myſelf intelligible on this point by re- 
ferring to the numbers or figures in fir Wil- 
liam Blackſtone's table of deſcents inhis ſecond 
volume, which the ſtudent may conſult at lei- 
ſure. The elegant commentator on the laws 
of England inſiſts, that the iſſue of the pa- 
ternal grandfather's maternal grandfather, (in 
his table marked n' 10.) ſhould be preferred 
to the iſſue of the paternal grandmother's 
father, (in the ſame table marked n' 1 1.) that 
is, the more remote to the more near, in order, 
as he alleges, to preſerve the intire and regu- 
lar ſymmetry of our legal courſe of deſcents, 
and to avoid uncertainty and contradiction. 
But this opinion would, by analogy, eſtabliſh 
a preference in the kindred of Ann Godfrey to 
either of the ſtocks before mentioned, and in 
the kindred of Richard Stiles's mother before 
thoſe of Ann Godfrey, and fo upwards, while 
ultimately the perſon, received as heir, muſt be 
confeſſed not to be certainly the true heir, but 
only received becauſe one more remote could not 
be found, namely the heir of that family, into 
which the genuine paternal line t married, 
and had iſſue, which iſſue was a lineal anceſtor 
to the perſon dying ſeiſed. This reaſoning, I 
truſt, will be very per ſpicuous on comparing 

84 it 
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it with the genealogical table, tho otherwiſe 
obſcure. Then as to the contradiction, the 
preference of n* 11. to n* 10. by no means 
induces the preference of n' 14. to n' 11, be- 
cauſe n* 14. is not of the paternal line at all, 
which is acknowledged to be requiſite, and 
which gives an undiſputed claim to intitle that 
line, before any of the maternal blood can 
ſucceed. Thus fir Matthew Hale inſiſts, 
that where the ſon is once ſeiſed, his grand- 
mother's brother ſhall ſucceed before his great 
grandmother's brother ; (which is the preciſe 
queſtion before us) becauſe his grandmother's 
brother as to him heir on the part of hi: father, 
and being nearer than his great-grandmother's 
brother is preferred in the deſcent. Another 
argument of fir William Blackſtone is drawn 
from the authority of fir Edward Cokes, 
which certainly, if it go to the preſent con- 
troverſy, oppoſcs the opinion in ſupport of 
which it is vouched. We are told, it is the 
allowed doctrine of ſir Edward Coke, that the 
blood of the Kempes (alias Sandies) ſhall not 
inherit, till the blood of the Stiles's (alias 
Fairfields) fail, and that the blood of the 
Stiles's does not fail, till both n' g. and n* 10. 


v Hal, C. L. c. xi. rule 6. 2 1 Inſt. 12 b. 
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are extint. But the anſwer is, that the blood 
of the Stiles's does not fail even then, nor until 
ne 11. is extinct alſo, for n' 11. is of the 
paternal line, or blood of the Stiles's, as well 
as of the blood of the Kempes. And there- 
fore fir Edward Coke ſays of the Sandies, 
who anſwer to n' 11, © for both theſe are 
of the part of the father: ſo that it ſeems 
ſurpriſing how this author happened to be 
vouched for the purpoſe he is there cited. 
Theſe are the moſt ſtriking reaſons alleged 
in confutation of juſtice Manwoode's aſſertion, 
which however ſeems not much ſhaken, and 
far from being overthrown. 


II. I proceed now to the other means of 
acquiring a title to landed poſſeſſions, called 
by the general name of purchaſe: which may 
be divided into four kinds; firſt, ſuch as is 
effected without any deed or writing; ſecondly, 
ſuch where a deed intervenes ; thirdly, ſuch 


as is accompliſhed by matter of record ; and, 
laſtly, purchaſe by deviſe. 


The ſeveral titles by purchaſe, accruing 
without any deed or writing, will briefly oc- 


cupy 
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cupy the remainder of this lecture. Of theſe” 
I ſhall firſt mention the title by beat. 


1. The title by“ eſcheat is, where, for de- 
fault of heirs of the perſon laſt ſeiſed in fee 
ſimple, the lands eſcheat, fall, or (as the writ 
on this occaſion expreſſes it) revert as an eſ- 
cheat, to the lord of whom they are holden. 
Such defect of heirs may be, where no heir 
can in fact be found, where the laſt tenant in 
ſee was a baſtard, and died without heirs of 
his body, (for to ſuch perſon his collateral 
kindred cannot inherit) or laſtly, where the in- 
heritable blood is extinct by attainder on con- 
viction, or by outlawry, or abjuration of the 
realm, for a capital felony. Lands“ eſcheat 
in the ſame manner, where tenant in tail, with 
remainder to himſelf in fee, dies without an 


heir. 


We muſt obſerve, that by the * ſtatute for 


converting tenures into free and common foc- 


Y The reſpective rights of tenant by the curteſy, and tenant 
in dower, might be ranked among titles by purchaſe without 
deed; for theſe intereſts are ſaid to accrue by operation of law; 
but they have been already treated of, left, XIX. 

* F. N. B. 144. F. F. N. B. 144. A. 

d 12 ©, II. c. 24. 


age, 
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age, the rents and ſervices, (among which 
fealty is univerſal) accuſtomably due, are pre- 
ſerved to the lord. Of him therefore the 
lands are ſtill holden, and to him they may 
eſcheat. But if all theſe badges of tenure be 
fallen into decay, and by progreſs of time or 
any means it be no longer known of whom the 
lands are mediately holden, then the king, as 
the great and chief lord, ſhall have them by 
eſcheat, for to him fealty belongs, and of him 
they are certainly holden, by preſumption of 
law, and without the neceſſity of proof. 
From that very extraordinary * inſtance, where 
a father and ſon were jointenants, with re- 
mainder to the heirs of the ſon, and were both 
hanged in the ſame cart, this concluſion may 
be drawn, that a remainder of inheritance 
may veſt in poſſeſſion in an attainted perſon, 
and he may become ſeiſed thereof for the be- 
nefit of others, tho not for his own emolu- 
ment. For, in this caſe, the ſon's wife's 
claim of dower, in reſpect to her huſband's 
ſeiſin of an eſtate of inheritance, prevailed. 
And the crown and the lord of the ſeignory 
might have an intereſt in eſtabliſhing the 
ſame point, the former in order to maintain 


© Booth's real actions, 135. « 1 Cro. 503. 
the 
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the prerogative right of temporary forfeiture 
for a year and a day, and waſte, the latter for 


the purpoſe of inforcing this title by eſcheat. 


2. The crown acquires a title to lands and 
tenements by forfeiture, for crimes and of- 
fences, as one of the means of executing the 
public juſtice of the kingdom. Sir William 
Blackſtone enumerates eight modes, by whith 
real property may be forfeited to the king, or 
certain of his ſubjects; all of which are the 
conſequences of ſome imputed negligence, or 
ſome act injurious to the public or individuals, 
for bankruptcy, there ſpoken of, ſeems an- 
tiently conſidered as including a ſpecies or de- 
gree of delinquency. Some mention of all 
or moſt of theſe branches of forfeiture is dit- 
perſed in different parts of theſe lectures, and I 
ſhall therefore decline inlarging on them on the 
preſent occaſion. 


3. As to the title by preſcription, this we 
have already ſeen, is confined to incorporeal 
hereditaments, and that lands cannot be fo 
claimed. Tho I mention it among titles ſub- 
fiſting without deed or writing, this relates 


* Black. comm. b. ii. c. 18, f Ante, p. 51. 
' | to 
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to the preſent form of eſtabliſhing the right 
inſiſted upon; for it is ſuppoſed originally 
and ultimately to depend (at leaſt in moſt 
caſes) on a written grant, which being loſt in 
length of time, traditional uſage is reaſonably 
ſubſtituted to ſupply its place *. 


4. Laſtly, it is proper here to add another 
title, which might antiently have accrued, tho 
it cannot now ſubſiſt, without any deed or 
writing, viz. that of occupancy ; of which 
there were two kinds, general, and ſpecial. 
Thus if lands were conveyed to J. S. during 
the life of J. D, and J. S. died living J. D, 
any firſt comer might enter into theſe lands 
as a vacant poſſeſſion, and hold them during 
the life of J. D, as a general or common occu- 
pant. But now lands ſo conveyed are by two 
ſeveral ſtatutes deviſable by the grantee, and 
if he makes no expreſs diſpoſition thereof by 
his will, they veſt, as perſonal eſtate, in his ex- 


t Perhaps there may be alſo an incongruity in ranging one 
ſort of preſcriptions, viz. thoſe in a man and his anceſtors, among 
titles by purchaſe, 

* 29 C. II. c. 3.4 12.& 14 G. II. c. 20. $ g,——In the in- 
terim between the paſſing of theſe two ſtatutes there was a dif- 
ference of opinion, whether eſtates pur auter vie were liable to 


all debts, or thoſe by ſpecialty only. (2 Wms. 380*'&c, 3 Wms. 


166.) 
X ecutors 
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ecutors or adminiſtrators ; which laws have 
aboliſhed the title of common occupancy. 
The other ſpecies however, called ſpecial oc- 
cupancy, ſtill ſubſiſts, and is where lands are 
conveyed to a man ard his heirs during the life 
of J. 8, or during more lives than one. This 
conſtitutes a peculiar kind of landed property, 
namely a deſcendible freehold, but not an 
eſtate of inheritance. For the heir does not 
take properly by deſcent, but as a ſpecial oc- 
cupant, it being no more, than if there had 
been a defignation of any other perſon by 
name, to enjoy the eſtate for the lives con- 
tained in the grant, inſtead of the heir at law. 
Therefore * if a diſſeiſor make a leaſe to a man 
and his heirs during the life of J. S, and the 
| leflee, having had peaceable poſſeſſion five 

years, die, and his heir enter, living J. S. 
this ſhall not take away the diſſeiſee's right 
of entry, and drive him to the neceflity 
of maintaining his right by a real action 
only, which would be the unavoidable reſult 
and conſequence of conſidering it in law as 2 
deſcent. Again, if lands are given to A. and 
the heirs of bis body, during the life of J. 8, 


i 3 Wms. 368. * 1 Inſt. 139, a. Ante p. 17c, 1. 
1 3 Wms. 203. 265. 


this 
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this is not an eſtate tail within the ſtatute de 
donis, nor ſhall the wife of A. be endowed, nor 
is it an inheritance, but a deſcendible freehold. 
only, and the heir of the body takes as ſpecial 
occupant. 


There never could be a general or common 
occupant of incorporeal hereditaments, as of 
a rent: but" a ſpecial occupant there may be, 
if a rent be granted to a man and his heirs, 
during the life of another perſon. Here there- 
fore I muſt take notice of an opinion of fir 
William Blackſtone, who holds, that fince the 
ſtatutes, which have aboliſhed the title by 
common occupancy,'if a rent ſhould be granted 
to A. during the life of B, without mention- 
ing the heirs of the grantee, and the grantee 
ſhould die in B.'s life time, the eſtate would 
be determined, and would not ſurvive to the 
executors or adminiſtrators under the pro- 
tection of thoſe ſtatutes. This ſeems founded 
on two unſtable principles: firſt, that there 
could at common law be no occupancy at 
all of an incorporeal hereditament, whereas 
there might be a ſpecial occupant ; ſecondly, 
that if the ſtatutes were to be extended to this 


Wms. 254. = 2 Black. comm. 260. 
9 caſe, 
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caſe, it would be creating a reſidue, on purpoſe 
to give it to the executors ; whereas at com- 
mon law the rent would not have determined 
from the proper effect, tenor, and extent of 
the grant, but only becauſe no perſon could 
intitle himſelf to it, by occupancy properly ſo 
called, the thing being of an incorporeal kind; 
the former of the ſtatutes therefore does not, 
ſtrictly ſpeaking, create, but preſerve and con- 

tinue the eſtate, by providing a claimant to en- 
joy all that intereſt, which paſſed out of the 
grantor, and which might have been diſpoſed of 
by the original grantee in his hfe time. There- 
fore I cannot adopt the opinion in this in- 
ſtance of the learned commentator on the 
laws of England; which is moreover diſcre- 
dited by a * judicial authority ; tho it was not 
in that caſe the principal matter, which awaited 
the determination of the court; and the ſenti- 
ments of lawyers are {till divided on this oc- 


caſion. 


I have treated of occupancy in this place, 
among titles withoutdeed or writing, in reſpect 
toitsoriginal nature, But we muſt obſerve, that 


3 Wms. 264. n. D. & ſee ibid, 33. n. B. 
at 
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at this day, as there can be no general or com- 
mon occupant at all, ſo there can be no ſpe- 
cial occupant without deed, becauſe no eſtate of 
freehold can be ſo conveyed. This alteration 
was made by the ſtatute of frauds, paſſed in 
the twenty-ninth year of Charles the ſecond, 
containing alſo the above-mentioned proviſion 
for rendering theſe intereſts deviſable, and 
which law we have had and ſhall have fre- 
quent occaſions of citing. Before that time 
eſtates of any duration, or quantity of in- 
tereſt, might have been aliened, with- 
out deed, by oral grant, accompanied and 
effectuated by livery of ſeiſin. But tho 
writing was not ſtrictly neceſſary, it is not 
reaſonable to imagine, that it was often diſ- 
uſed. Still however freehold conveyances 
by deed, according to the courſe of the common 
law, have their operation by livery of ſeiſin, 
which ſort of alienation will begin our in- 
quiries in the next lecture. 


1 Inſt. 9. a. 


Vor. II. T LE Ce 
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LECTURE XXIX. 


Of title by deed. 


HE preſent object of our inquiry is 

the manner, in which a title to eſtates 
is conveyed by deed. But neither ſufficient 
experience, nor the bounds of my plan will 
permit me to enter far into the widely diffu- 
ſive doctrine of conveyancing; which branch 
of the profeſſion is chiefly cultivated by learned 
barriſters wholly addicted to that ſcience, and 
ſecluding their talents from the more ſplendid 
labors of the forum contentioſum. 


The eſſential requiſites to a deed are writ- 
ing or * printing on * paper or parchment, 
(not on other materials) that it be * ſealed, and 
that it be delivered. Writings unſealed arc 
rot, in legal underſtanding, deeds. 


2 Black. comm, 297. v Inft. 35. b. 
© Perk. 5 130. 1 Perk. 5 142, 3, 4. 


The 
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The moſt proper diviſion of deeds, convey- 
ing a title to eſtates, is into ſuch as are effectual 
at common law, and ſuch as derive their ope- 
ration from the ſtatute of uſes. 


I. Of deeds effectual at common law the 
principal are feoffments, gifts, and grants. A 
feoffment is properly a conveyance of ſome 
corporeal hereditament in fee ſimple ; tho 
ſometimes the ſame expreſſion is uſed, where 
an eſtate of freehold only and not of inheri- 
tance, paſſes; and! in either caſe, as well as in 
all others, where a freehold is to veſt by any 
alienation at common law, (except exchanges } 
there is a neceſſity of livery of ſeiſin. Gifts? 
are properly donations in tail; and grants are 
applied, in ſtrictneſs, to incorporeal heredita- 
ments. 


Words of inheritance, as to A. and his herrs, 
are, in general, neceſſary in every deed, by 
which a fee ſimple is conveyed. If land be con- 
veyed to a man and his Heir in the ſingular num- 


Shep. 203. e Lit. F 59. IInſt. 48. a. 
Shep. 227, 8. d Ibid. 1 Inſt. 9. b. 


x off | ber, 
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ber, according to fir Edward Coke, he hath but 
an eſtate for life, for his heir cannot take a 
fee ſimple by deſcent, becauſe he is but one, 
and therefore in that caſe his heir ſhall take 
nothing. But] this opinion is overruled by 
many authorities, which ſhew, that © heir” 
may be nomen collectivum as well in a deed as 
a will, and operate in the ſame manner as 
« heirs” in the plural number. Where a fee 
is intended to be conveyed to a * corporation, 
ſole or aggregate, the word © ſucceſſors ” cor- 
reſponds as equivalent to “ heirs in regard 
to natural perſons. But the word“ ſucceflors” 
is not neceſſary as to aggregate, nor invariably ſo 
as to ſole, corporations, according to ſir Edward 


3 1 Inft. 13th ed. 8. b u. 4. 

* A pariſh is not (certainly not for this purpoſe) a corpora- 
tion. (Vol. I. 263. 499.) Where lands are conveyed in truſt 
for the benefit of pariſhioners, it is fit ard uſual to inſeoff divers 
of them by name, and when they are reduced to a ſmall number, 
in whom the eſtate veſts by ſurvivorſhip, they ought to convey to 
a multitude of others, on the ſame truſts. 

I Thoſe were fliled, in antient days, plebeian philoſophers, 
who yentured to depreciate Socrates and Plato: M. T. Cic. 
Tuſc. quæſt. I. i.) a like honor may juſtly be paid, in the juri- 
dical profeſſion, to the names of Littleton and Coke. As in 
eloquence he was ſuppoſed to have made ſome progreſs, cui Ci- 
cero valde placuerit, ſo it diſcovers a juſt propenſity and taſte for 
improvement in our municipal laws, to be pleaſed with, apd ad- 
mire the rich collections of fir Edward Coke. 


9 Coke, 
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Coke, at the end of his uſeful and diffuſive 
comment on the firſt ſection of Littleton. 


The words more peculiarly appropriated to 
the creation of an eſtate tail, are © heirs of 
the body.” But other expreſſions, added 
after the word © heirs,” which denote, * who/c 
i ue are to take, are available to the ſame 
end, 


It muſt alſo be remembered, that * eſtates 
in fee or in tail may be created, where the an- 
ceſtor 


m I Inſt. 20. b. 

a See Litt. F 26, 27, 28, 29. If the word « heirs” incline 
no more to one than the other of huſband and wife whoſe iſſue 
are to take, both are tenants in tail, (1 Inſt. 26, a, 1 Fearne 
44 Kc. 4th ed.) 

0 1 R. A. 333. 2 Lev. 232.— l ſhall here briefly recite a 
caſe, which has an affinity, among other rules of law, to that laſt 
noticed, and which merits the attentive conſideration of the ſtu- 
dent. Thomas Southcote, having iffue, two ſons, fir Popham 
and William, ſettled lands on fir Popham in tail male, remainder 
to the heirs male of his own body, remainder to his own right 
heirs. Sir Popham died, leaving a ſon Edward, and ſeveral 
daughters: then Thomas the ſettler of the eſtate and grand- 
father of Edward died: then Edward died without iſſue. The 
queſtion was, whether the daughters of fir Popham, or William 
their uncle, had the better title. It waz adjudged, that Edward, 
who was tenant in tail by deſcent from his father, took a ſecond 
eſtate tail on the death of his grandfather Thomas, (by virtue 
of the remainder to the heirs male of the body of Thomas) which 


T; then 
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ceſtor takes nothing in the lands, as remain- 
ders to the right heirs, or heirs of the body of 
J. 8, without ſuperadding the words “ and 
their heirs,” or, „and the heirs of their 
bodies.” 


To thoſe, who perceive the great legal ef- 
ficacy of a feoftment, it may be matter of ſur- 
priſe that this mode of conveyance ſhould have 
fallen ſo much into diſuſe, eſpecially as fome 
aſſurances of lands have failed and proved de- 
fective, for want of purſuing this courſe of ali- 
enation. Sir Edward Coke obſerves*, that a 
feoffment is the antient and the moſt neceſſary 
conveyance, both for that it is ſolemn and 
public, and therefore beſt remembered and 
proved, and alſo for that it cleareth all diſ- 
ſeiſins, abatements, intruſions, and other 
wrongful or defeaſible eſtates, where the en- 
try of the feoffor, tho out of poſſeſſion, is law- 
ful, which neither fine, recovery, nor bargain 
and ſale by deed indented and inrolled doth. 


then veſted in Edward as a purchaſer, and which from him came 
to his uncle William by deſcent, /ecundum formam dini. (I Mod. 
226. 237, 8. 2 Mod. 207 &c.) 


1 Inſt. 9. a. 48. b. 49. a. | 
A feoft- 
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A * feoffment by tenant in tail di/continues 
the eſtate tail, and diſplaces and deveſts re- 
mainders and reverſions; by reaſon whereof 
the iſſue in tail, remaindermen, and reverſion- 
er, when their right accrues, cannot enter, 
but are driven to bring real actions. Theſe 
effects are chiefly aſcribed to the ſolemn no- 
toriety, imputed to livery of ſeiſin, with a view, 
as it ſeems, of diſcouraging ſecret conveyances, 
not publicly announced in the face of the 
world. And the feoffment even of a leſſee for 
years is ſo operative, that it may be ſaid to 
form an exception to the maxim, nemo dat 
quod non habet ; for it paſſes what the feoffor 


himſelf has not, the preſent freehold, and 


even a fee ſimple, to the feoffee. As if *a 
leflee 


2 Lit. 5 595, 6, 7. 1 Inſt. 327. b. But a feoffment by 
tenant for life does not make a diſcontinuance. (1 Inſt. 327. b. 


1 R. A. 634. J. zo.) 
This is, in ſome ſort, true of a fine and recovery as well as 


of a feoffment; they all regularly paſ a fee; but with this dif- 
ference, that the two former require the concurrence of ſome 
perſon having a freehold intere to give them operation; a feoff- 
ment #s efe4ual, if made by one who has poſſeſſion of the lands, 
(Burr. ga.) 

* Vin. Ab. 413—416,-—The general doctrine concerning 
the efficacy of feoffments may ſeem invalidated by a diſtinction 
of late taken between the more ſolemn feoffments of old, and the 
modern ones, and by the ſuppoſed fraud of making a feoffment 


14 for 
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leſſee for years, with remainder to truſtees and 
their heirs to ſupport contingent remainders 
over, infeoff another in fee, with livery of 


ſeiſin, this will veſt a freehold in the feoffee, 


for the purpoſe merely of conſtituting a tenant to the præcipe. 
Theſe opinions had ſome countenance from the court in a cauſe 
that ſor many years engaged, and perhaps ſtill engages, the at- 
tention of the profeſſion. (Burr. 60-127. Cowp. 689—705. 
5 Bro. ca. parl. 247—269. 1 Inſt. 330. b. 13th ed. n. 1.) The 
former of theſe obj<ctions is conſide red in Mr. Butler's excellent 
note juſt referred to, and the latter is intended to be anſwered 
by Mr. Knowler in his argument, Burr. 97, 98; the whole of 
which, particularly on his third point, is extremely deſcrving of 
ſtudious attention. The great queſtion in that caſe, as to what 
relates to our preſent ſubject, was whether a feoftment of a re- 
mainderman, being in poſſeſſion under a judgment in ejectment, 
was good to convey a preſent freehold. This it might be 
thought Mr. Knowler had ſatisfactorily evinced, if the court 
had not, repeatedly, intimated different ſ:ntiments, Indeed in 
the caſe at bar the poſſeſſion of the remainderman was diſaf- 
firmed by a ſubſequent judgment in ejectment: there is this 
diſtinction between that caſe and ſeveral of the authorities cited. 
Still, however, there is no deciſion, that where the poſleflion of 
the feoffor is lawful, his feoffment does not convey the freehold, 
tho he is no freeholder himſelf: but no other conveyance will 
produce the like effect. (Burr. 95.) Yet as to the diſtinction be- 
tween feoffments as tortious, and conveyances in the nature of a 
grant as rightful, conveyances, which Mr, Knowler ſays was never 
met with, (Burr. 97.) this, on the contrary, is mentioned as fre- 
quently occurring in our law books, and the meaning is explain- 
ed, 1 Inſt, 271. b. 13th ed. n. Now, tho a feoffment in the 
caſe cited from Vin, abr. is ſaid to carry the freehold, it does not 
follow that the truſtees might not have entered and avoided ſuch 
conveyance, (1 Inſt, 13th ed. contin, of n. 1. to 330. b. in 


338. a.) 
ſo 
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cipe, or defendant, in a common recovery, 
which, being duly ſuffered, will- defeat and 
deſtroy all the contingent remainders and ex- 
ecutory intereſts. But there ſeems to be no 
other method, by which this could be effect- 
ed, except only by thus beginning with a 
feoffment. | 


Another form, by which a freehold may be 
conveyed, is that of an exchange; which * 
muſt be of equal intereſts in reſpe& to the 
quantity of eſtate, as a fee ſimple for a fee 
ſimple, tho not in regard to the value or ad- 
meaſurement of the land. Such mode of 
alienation does not require livery of ſeiſin. 
In * theſe caſes, a reciprocal condition is im- 
plied, that each party will warrant the title 
of the other in the land reſpectively accepted 
in exchange ; and if it be evicted, will permit 
him to re-enter. into his former poſſeſſion. 
There cannot be an exchange, in the legal 
ſenſe and meaning of that conveyance, be- 
tween more than two parties; and the word 


Lit. 5 64, 65. Lit. 5 62. 
3 Will. 483. 


« exchange 
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« exchange ” is ſo neceſlary to give it opera- 
tion, as ſuch, (that is, to diſpenſe with livery 
of ſeiſin, and to give the implied warranty juſt 
mentioned) and is ſo appropriated to this uſe, 
and fo impoflible to be ſupplied by any other 
phraſe, that it has been holden in a recent 
caſe, that a private act of parliament could not 
have the conſtruction of a deed of exchange, 
for want of that expreſſion. If “ one of the 
parties die before the exchange be executed by 
entry, the exchange is void. But this dane 
ger may be prevented, by * ufing a convey- 
ance, which will operate by the ſtatute of uſes 
without entry. The doctrine of exchanges, 
which are indeed fallen much into diſuſe, is 
deſerving of attention, becauſe an opinion 
ſeems to prevail, that colleges and other cor- 
porations, ſole and aggregate, which are re- 
ſtrained from alienating, and are confined to 
certain regulations and reſtrictions in leaſiing 
their eſtates, may nevertheleſs, in this mode, 
make a good and firm title againſt their ſuc- 
ceſſors. | 


Y 1 Inſt. 50. b. 
® x Inft. 13th ed. contin. of n. 1. to 271. b. in 276. a. 


T 8 Partition, 
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Partition, of which I have formerly ſpoken, 
is. ſometimes ranked among conveyances. 
But it is not ſo properly the veſting of a new 
title, as a ſeparation of joint, into excluſive 
intereſts. Partition * differs from exchanges 
in this, that it is not neceſſary the eſtate in 
the lands jointly holden, and of which a par- 
tition is ſought, ſhould be equal in reſpect to 
the quantity of intereſt, as that all the join- 
tenants ſhould be ſeiſed in fee, or the like. 


Three other kinds of conveyances, called re- 
leaſes, confirmations, and furrenders, cannot be 
more perſpicuoully or more conciſely explained, 
than in the words of fir William Blackſtone *, 
to which therefore I ſhall refer. All theſe 
proceed on this common foundation, that the 
perſon, to whom they are made, has previouſ- 
ly ſome eſtate or right, or at leaſt the poſſeſ- 
fon of the lands mentioned in theſe inſtruments. 
Releaſes and confirmations are very homoge- 


* 1 Inft. 172. b. 

d By any kind of releaſe no greater right paſſes, than the re- 
leaſor may lawfully releaſe ; wherein it differs from a feoffment. 
(Lit. 5 446. 599, 600.) A releaſe will not paſs a greater right, 
than the releaſor has at the time, tho he ſubſequently acquires 
ſuch larger intereſt. (Fitzg. 234.) 

© Black, comm. b. ii. c. 20. 


nial 
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nial to each other: and both the words “ re- 
leaſe and confirm are uſually expreſſed in all 
deeds of this nature. 


In the ſame chapter of the commentaries 
juſt cited, deeds of defeazance are alſo briefly 
explained, which are now, I believe, very 
rarely heard of, in regard to real eſtates, 


By an affignment, in ſpeaking of landed 
property, is underſtood the transfer of the in- 
tereſt, which any one has in the unexpired 
reſidue of a term or eſtate for years. Sir 
*William Blackſtone applies it, as a ſpecific 
conveyance, to the transfer of an eſtate for life, 
as well as for years. But its appropriated 
fignification ſeems reſtricted as I have men- 
tioned; and the word © aſſign, in a con- 
veyance, is at leaſt not adapted (as the word 
« grant“ is) to paſs any frechold intereſt. 
In a large and indiſcriminate ſenſe, aſſignment 
may comprehend any ſpecies of conveyance : 
thus, a * common recovery is an aſſignment, 
extending the benefit of a covenant to a man's 
aſſigns; ſo is a releaſe, or the like; and fo is 


« 2 Black. comm. 326. © Hob. 27. 
2 R. A. 775-744: 757+ 
a deviſe, 
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a * deviſe, conſequently it is a breach of a con- 
dition not to aſſign. On the other hand, it 
may be very material to recolle&, that an 
underleaſe for part of the reſidue of the term, 
is not an aſſignment, nor in that caſe can the 
original landlord ſue for rent, or, on the other 
covenants of the leaſe, as may be done, where 
the whole intereſt is aligned. But if the re- 
ſtriction be not to ſer, let, or aſſign over, on 
pain of forfeiture, an underleaſe is a forfeiture, 
and acceptance of rent is no waiver of it, 
unleſs it were known at the time. 


The laſt ſpecies of conveyances by deeds 
effectual at the common law, without the aid 
of the ſtatute of uſes, are /ea/es. This expreſ- 
ſion is applied as well to eſtates demiſed 
for life or lives, as to] tenancies for years. 
But leaſes for life or lives eſſentially differ 


from thoſe for years, in all the various parti- 
culars, by * which the law diſtinguithes free- 
hold intereſts from chattels real. A leaſe for 


s Goldeſb. 49. * Dougl. 56 Kc. 183 &c, 

i 2 Durn. & Eaſt 425 &c. 

Very long terms, as for 2000 years, are conſidered (at leaſt 
after part of the time has elapſed) not as common leaſes, but as 
terms to attend the inheritance. (Cowp. 597.) 

& But ſee ant. 269, 270, & n. 


years, 
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years, the more uſual kind, is defined to be a 
contract between a leflor and leſſee, for the 
poſſeſſion or profits of lands, or whatever elſe 
is ſo demiſed, on the one fide, and for a re- 
compence, by payment of rent, or ' ſome reci- 
procal conſideration, on the other. 


As to the fhings capable of being demiſed, 
the rule is very comprehenſive, proceeding on 
this general ground, that whatever may be 
granted or parted with for ever, may be grant- 
ed or parted with for a time. Our law books 
therefore ſpeak of ® leaſes of live cattle for 
a year; and it 1s uſual not only to demiſe 
houſes with the furniture, an account of which 
may be exemplified in a ſchedule, but alſo to 
let houſchold goods and the like, ſeparately, 
for a certain period, at a ſtipulated recom- 
pence. Incorporeal hereditaments of almoſt 
every kind may be leaſed for years. Thus, 
ſuch offices, as do not concern the admi- 
niſtration of juſtice, and only require an ordi- 
nary degree of {kill and diligence, may be 
granted for years, becauſe they are allowed 
to be executed by deputy, without any in- 

11 Durn. & Eaſt 598, 9. 

= Bro, t. leaſes 23. 2 Bulſt. 7. " Hard. 46. 

CONVENIENCE 


LECT. 29. Of title by deed. 287 


convenience to the public. But a * peerage, 
tho it may be granted either inheritably or 
for life only, cannot be granted for years, 
becauſe then it would go to executors and 
adminiſtrators, 


As to the ore, it is obvious to remark, 
that ſuch perſons as are ſeiſed in fee and are 
of full age, may create any term of years, may 
grant leaſes of any duration. The ſubject to 
be inquired into is what abilities may ſub- 
fiſt in the leſſor. Theſe ſeem properly and 
principally reducible to three diſtinct kinds; 
firſt, a natural incapacity, as in infants; ſe- 
condly, a political incapacity, as in eccleſiaſ- 
tical corporations; and thirdly, where the 
defect is in the eſtate itſelf of the leſſor, it not 
being a ſole ſeiſin and a pure and abſolute fee 
ſimple, but ſome joint, particular, or inferior 
intereſt. 


1. Leaſes by infants, which denomination, 
as we have before ſeen, is given, by the law, to 
minors of either ſex, under the age of twenty- 
one years, are clearly voidable; and they ſeemꝰ 


* 1 Inſt. 16. b. 
Lit. $ 547. Burr, 1806. 
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voidable only, not abſolutely void, tho there 
be no reſervation of rent, 


2. The leaſes of eccleſiaſtical corporations, 
ſole and aggregate, depend principally on what 
are called the * enabling and diſabling ſtatutes; 
the great object of which was to prevent di- 
lapidations in the inheritance of the church; 
and it ſeems a leaſe void, under one of theſe 
laws, may nevertheleſs bind a leſſee, hold- 
ing poſſeſſion under it, to performance of the * 
covenants therein contained. But as to 
what more immediately concerns the copious 
title of leaſes and terms for years, I muſt, at 
leaſt in this reſpect, copy the authoritative ex- 
ample of fir William Blackſtone, in referring 
to the compilations on the ſame ſubject, pub- 
liſhed in what is called Bacon's abridgment *, 
this title of which is ſuppoſed to have been 
taken from papers of a very learned re- 
ſearcher into the grounds and principles of 
our law, the lord chief baron Gilbert. I muſt 


4 32 H. VIII. c. 28. 1 El. c. 19. 13 El. c. 10. &c. 20. 
(which laſt law avoids the leaſes of incumbents, in caſe of non- 
reſidence. Vol. I. p. 324.) & 18 El. c. 11. 

r See 1 Leon. 309. Poph. 121. 

See, as to eſtoppels between leſſor and leſſee, Lit. $ 58. 
1 Inſt. 47. b. and ibid. n. 13. (13th ed.) 

t. leaſes and terms of years. 


add, 
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add, the learning on this topic is not of the 
more difficult or abſtruſe kind, but it is of 
that ſort which is impoſſible to be compreſſed 
into a moderate compaſs. For 


3. as to the third head of diſqualification 
alſo, where the defect is in the ate of the 
leſſor, this alone comprehends very nume- 
rous caſes and diffuſive learning. Under 
this diviſion, however, I ſhall ſet down 
ſome matters of a more general and fun- 
damental nature. Firſt then, tho a tenant 
in tail of full age may ad libitum acquire the 
lee ſimple in himſelf, his leaſes, while the in- 
tail continues, as well as thoſe of huſbands 
ſeiſed in right of their wives, are regulated by 
the firſt of the ſtatutes juſt reterred to; if not 
* warranted by that law, they ſeem voidable 
only, not abſolutely void ; * a voidable leaſe 
may be ſubſtantiated by acceptance of rent, 
but not a void one; but as” to remaindermen, 
the leaſe of a tenant for life becoming void on 
his death, as to them, it will not be yalid at 
law by their acceptance of rent, or ſuffering 
improvements to be made; yet in ſuch caſes 


* Dougl. 53, 54. n. Cowp. 203. 

* Dougl. 57, 58.n. Cowp. 483. 

7 Cowp. 482, 3> Dougl. 50 &c. See 1 Durn. & Eaft. 
$6 &c, 


Vor. II. U perhaps 
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perhaps a * court of equity would relieve; and 
if the leſſor were tenant in tail, the caſe 
is much ſtronger in favour of the leſſee, 
* eſpecially againſt the iſſue. The leaſes of 
thoſe, whoſe own intereſt is but for their lives, 
by whatever title claimed, are in general de- 
termined by the death of ſuch leſſors, as rec- 
tors and others, unleſs where a ſpecial and ex- 
preſs power of leaſing, reſerving the uſual 
* covenants, or rents, is annexed to tenancies 
for life, which is very cuſtomary in con- 
veyancing.—But * coparceners, jointenants, 
or tenants in common, may demiſe their re- 
ſpective moieties or purparties either to each 
other, or to a ſtranger. And there is a 
point of law on this ſubject, which re- 
quires to be noted, viz. * that if there be two 
jointenants in fee, and one make a leaſe for 
years, and die, the ſurviving feoffee ſhall have 
the reverſion by ſurvivorſhip, but not the rent, 
becauſe he claims from the firſt feoffor, which 
is paramount the rent. Here therefore, con- 
trary to the general rule, the rent is not inci- 
dent to the reverfion.—The leaſes of copy- 


= 3 Atk. 692, 3. 2 Ibid. 693. d See 1 Durn. & 
Eaſt 705 & c. 3 Durn. & Eaſt. 665 &c. © 1 Inſt, 186. 
a. Lit. 5 289. 4 1 Inſt. 185. a. 
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holders depend on the cuſtom of the manor, 
where it is poſitively reſtrictive; and if * they 
are contrary to it, as by exceeding the term 
allowed, and are made without the lord's li- 
- cence, they amount to a forfeiture :* but if 
a copyholder made a leaſe for a year, accord- 
ing to the cuſtom, and covenant that at the 
end thereof the leſſee ſhall enjoy, or that he 
will permit him to enjoy, the lands for a longer 
term, ſuch evaſion is allowed, theſe not being 
lawful, immediate and abſolute leaſes for more 
than one year. As to leaſes made by thoſe 
who have but an eſtate for years themſelves, 
it 1s plain, ſuch termors may either aſſign their 
whole intereſt, or make an under demiſe for 
part only of the reſidue of their term. But * 
tho if a leſſee for years make a feoffment, or 
levy a fine, theſe acts incur a forfeiture, the 
ſame conſequence does not follow, where he 
only makes a leaſe for a greater number of 
years than he has to come in the land; be- 
cauſe it is only a contract between him and 
the under leſſee, which does not operate on 
or prejudice the intereſt of the original leſſor, 
nor does it uſurp or touch the freehold and 


* 1 Sal. 187, f 3 Bac. abr. 404, 5. t 1 Durn. 
& Eaſt 736, 7. * 1 Sal. 187, 


U 2 inheritance. 
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inheritance '.—As leaſes for years are part of 
the perſonal eſtates of the ſeveral termors, it 
is to be obſerved, that they, indiſcriminately 
with the reſt thereof, veſt in executors and 
adminiſtrators. Conſequently theſe © repre- 
ſentatives of their deceaſed principal acquire 
the fame right of making under leaſes as he 
poſſeſſed, and the rent is aſſets in their hands. 
Laſtly, where there is ſpecial authority of 
leaſing, without a beneficial eſtate in the lands, 
as in bailiffs, guardians, and others particularly 
impowered and commiſſioned for that purpoſe, 
it ought to appear that they have purſued 
their authority, and therefore their leaſes 
more peculiarly ſhould be in writing, and not 
by parol or oral agreement. Indeed by the 
! ſtatute of frauds parol leaſes in general are 
only valid for three years; but courts of 
equity have gone great lengths in their con- 
ſtruction of that law, as well in regard to 
agreements for leaſes, as other contracts. 


It is therefore till more venial than thoſe freehold convey- 
ances, ted by particular tenants, which do indeed affect, 
but are not operative enough, to paſs a fee, where the alienor has 
ĩt not, as a leaſe and releaſe, and which likewiſe, in reſpect to their 
imbecility, incur no forfeiture, 

* See 6 Co. 67. b. - 3.29 C. II. e. 3. 5 1 8. 
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The law has not appropriated any peculiar 
form of words to the creation of a leaſe, but 
any expreſſions will avail, which denote the 
intention of the parties of entering into this 
contract, with ſufficient and reaſonable cer- 
tainty, which is more eſpecially requiſite as to 
the commencement and duration of the term. 
But the entry of the leſſee is neceſſary to the 
perfection of the leaſe, ſo as to veſt in him all 
the rights incident to poſſeſſion, I mean at 
common law, and independently of the ſtatute 
of uſes; which brings me to the other claſs 
of conveyances by deed, namely, ſuch as have 
their operation by virtue of that law. 


II. It has already been obſerved, that the 
law imputes to the tenant of the freebold a ſort 
of corporal poſſeſſion, called ſen, of the 
land ; which, among other qualities, while it 
laſts, enables Him only to be the defendant in 
real actions; and which cannot be deveſted 
out of him but by ſuch ſpecial ways and 
means as are regularly fitted to this end. But 
to anſwer various purpoſes, what were called 
uſes, were very early introduced into our law; 
as if A. conveyed lands to B. and his heirs 
to the uſe of C. and his heirs, here B. had the 

| U 3 legal 
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legal eſtate or ſeiſin in fee, and C. was intitled 
in fee to the beneficial intereſt or uſe. The 
claim of C. and his heirs was of the confiden- 
tial kind, founded in conſcience, and at length 
in proceſs of time enforced in the courts 
of equity. Uſes ſoon became the ſubject 
of much ſophiſtication, and were productive 
of inconvenient and injutious refinements. 
They “* were alſo obnoxious to juſt odium, 
becauſe by ſuch means the beneficial intereſt 
in lands might be ſecretly transferred with- 
out the ſuppoſed notoriety of conveyances 
operating by livery of ſeiſin; and this was 
giving occaſion to perjury and fraud. Where- 
fore the memorable " ſtatute of uſes was paſſed, 
which is commonly ſaid to transfer uſes into 
poſſeſſion, that is, abſolutely to transfer the 
legal ſeiſin, I have been deſcribing, to the 
. ceſtuy que uſe, or perſon intitled to the benefi- 
cial intereſt and profits of the land. Hence 
a diſtinction aroſe between ſuch uſes as are, 
and are not executed by the ſtatute, In * or- 


m 2 Mod. 210. : 
n 27 H. VIII. c. 10.--—This law extendeth not to copy- 
holds; for it would be a great prejudice to lords of manor: 


(3 Cro. 44.) 
0 1 Co. 126. a. 
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der that the ſtatute may have its effect, four 
concurrent circumſtances are neceſſary ; firſt, 
that there be a perſon ſeiſed to the uſe; ſe- 
condly, a ceſtuy que uſe in ,; thirdly, a uſe 
in eſſe, in poſſeſſion, reverſion, or remainder ; 
and laſtly, that the eſtate of the truſtee may 
veſt in the ceſtuy que uſe. By the firſt re- 
quiſite, terms for years are excluded from be- 
ing thus indirectly conveyed ; as * if A. make 
a leaſe to B. for years, to the uſe of C, as B. 
can in legal language be only pofſejed, and 
not ſeiſed, of this term, thereſore C. does not 
acquire the poſſeſſion by the ſtatute of uſes. 
But we muſt diſtinguiſh that caſe, ſo put, 
from what is the moſt conſtant uſage of con- 
veyancing. For if a perſon /e/ed of a freehold 
intereſt bargain and ſell the land for a year, 
or the like, the ſtatute will execute the poſ- 
ſeſſion to ſuch leſſee, at leaſt for the purpoſe of 
enabling himto take a releaſe, even where there 
is another termor for years in poſſeſſion, and 
where there is no ſuch tenant in poſſeſſion, 
for all purpoſes whatſoever.” Becauſe the bar- 
gainor himſelf ſtands ſeiſed to the uſe of the 
bargainee, guoad the term: and as fir William 


P Dy. 369. a. 
U4 Blackſtone 
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Blackſtone * obſerves, from a very learned 
Judge * in James the firſt's time, the bargain 
veſts the uſe, and the ſtatute the poſſeſſion. 
By the latter requiſites it appears, that con- 
tingent uſes, while they remain contingent, 
are not executed by the ſtatute ; but, as * fir 
William Blackſtone expreſſes it, the operation 
of the ſtatute may wait till the uſe is to ariſe ; 
and he alſo remarks, that there muſt be a per- 
ſon ſeiſed to the future uſe, at the time the con- 
tingency happens ; and that * by this mode of 
conveyancing a fee may be limited after a fee, 
as well as in executory deviſes. Farther, it 
is commonly holden, that the ftatute cannot 
execute, a uſe upon a uſe, that is, it cannot ex- 
ert its effect more than once, nor have a double 
or repeated operation. Thus if A. infeoff B. 
and his heirs to the uſe of C. and his heirs in 
truſt for D. and his heirs, the ſtatute goes ſo 


4 2 Black. comm. 338. 

r Doddridge juſtice in 2 Cro. 696. 

2 Black. comm. 334. See this more fully explained, 1 Inſt. 
271. b. 13. ed. n. 1. 

© But with this diſtinction, that by a deviſe the freehold itſelf 
may be directly transferred to an executory deviſee, without the 
neceſſity of any perſon being ſeiſed under the will in the mean 
while to anſwer the uſe when it arrives; but it is otherwiſe where 
a feoffment or the like is made to executory uſes, (Gilb. on 
uſes and truſts, 127.) | 


far 


LECT. 29. Of title by deed. 297 


far as to execute the poſſeſſion in C. and his 
heits, but there ſtops ; he therefore, and not 
D. has the legal ſeiſin in fee; yet D. has a 
beneficial or truſt eſtate in fee. The laſt caſe, 
in which the ſtatute does not execute or tranſ- 
fer the poſſeſſion to the uſe, happens, where 
the feoffees are to receive and pay over the 
rents and profits, 


However, where the ſtatute operates, it 
puts the ceſtuy que uſe into full, actual, and 
immediate poſſeſſion, ſo as to enable him, be- 
fore entry into the lands, to maintain an aſſize, 
or action of treſpaſs, 


On the other hand, where the eſtate of 
ceſtuy que uſe is not executed by the ſtatute, 
it is called 2 truſt, and is much the ſame 
thing as a uſe was before the paſſing of that 
law. A” truſt eſtate is deſcendible according 
to the common rules and canons of hereditary 
tranſmiſſion. Thus ſir Edward Coke ob- 
ſerves *, that of a uſe there may be poſſe/io 
fratris; (a doctrine concerning deſcents ex- 


plained in the laſt lecture) which * muſt be 


v1 Vern. 415. 2 Durn. & Eaſt, 444—451, * 1 Cro. 46. 
Y 2 Wms. 713, * x Inſt, 14. b. Ibid. n. 5. 13th ed. 
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underſtood of uſes before, or not executed by, 
the ſtatute; for ſuch as are within that law 
become mere legal eſtates; and therefore as 
to them the aſſertion would not make the in- 
tended diſtinction: it would bring no in- 
creaſe of knowledge, and might be ranked 
among Mr. Locke's trifling, or identical pro- 
poſitions. In theſe caſes, where the legal ſei- 
ſin remains with the feoffees or truſtees, the 
ceſtuy que truſt, who has the beneficial inte- 
reſt, is ſaid to have an equitable eſtate. And 
theſe truſts, in many reſpects, reſemble the 
equity of redemption, before deſcribed, after 
a mortgage in fee. In both theſe intereſts a 
huſband is intitled to be tenant by the curte- 
ſy; tho it is ſettled that a wife is not to be in- 
dowed of a truſt eſtate. But * as to the huſ- 
band, analogous to the rule in a truſt eſtate 
in lands where money is by marriage articles 
agreed to be laid out in the purchaſe of a real 
eſtate, he will be intitled, according to the 
maxims of courts of equity, to the produce of 


b Locke on hum. und. b. iv. c. 8. 

© 7 Vin. abr. 156 Kc. C. T. T. 138 Kc. 1 Bro. 326 &c. 
ben it is ſaid, that a wife is not dowable of an equity of re- 
demption in fee, this of courſe always ſuppoſes the mortgage to 
have been prior to the marriage. 

41 Vez. 174. 
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it during his life as tenant by the curteſy, be- 
cauſe it is conſidered as land. 


Between * a truſt eſtate for years, and one 
in fee, there is this conſiderable diſtinction, 
that ceſtuy que truſt for years may forfeit his 
intereſt for felony, tho it is otherwiſe as to 
ceſtuy que truſt in fee. But * in either caſe, 
the diſpoſition made, by the ceſtuy que truſt, 
of his intereſt, is as binding in equity, for the 
moſt part, as if he had been poſſeſſed of the 
legal eſtate, | 


I muſt now advert to the more modern 
forms of conveyancing, introduced by the ſta- 
tute of uſes, and built upon the operation of 
that law. Theſe are in general ſuppaſed to 
have been brought into practice chiefly with 
a view of avoiding the neceſſity of making 
public livery of ſeiſin. The ſtatute therefore 
has in ſome degree had an effect directly op- 
poſite to its purpoſed tendency, which was to 
prevent clandeſtine alienations, and ſecret in- 


Hard. 467. 2 Hawk. 449, 450, 451. 
f 1 Mod. 38 &c. Prec. ch. 415. 1 Vern. 440. C. T. T. 


264 Ke. 
tereſts 
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tereſts in landed property. But whence aroſe 
fo general a dread of feoffinents with open li- 
very of ſeiſin, it is difficult to explore; eſpe- 
cially conſidering the great efficacy of that 
antique ſpecies of aſſurance, in clearing 
wrongful claims, in creating a freehold in the 
feoffee even from the hands of a leſſee for 
years, and in * abſolutely deſtroying contin- 
gent remainders, without ſuffering a recove- 
ry. But deeds * contrived, by the aid of the 
ſtatute, to avoid livery of ſeiſin, di/turb no 
eſtate veſted or contingent, and are called, by a 
learned writer, innocent conveyances, as paſ- 
fing no more than the alienor may lawfully 
grant. 


Such deeds are cither primary, or relative to 
ſome aſſurance of record, which latter muſt 
be taken notice of in the next lecture. 


The primary conveyances built on the ſta- 


tute of uſes are, 


1. Where a man covenants to ſland ſeiſed to 
the uſes ſpecified. This topic is copiouſly and 


8 1 Co. 66. b. * Fearne 472, z. 
| ſcientifically 
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ſcientifically treated of in Bacon's abridgment 
under title © uſes and truſts.” 


2. By a bargain and ſale indented, ſealed, 
and inrolled, purſuant to the ſt. 27 H. VIII. 
c. 16, a freehold may be paſſed, by the opera- 
tion of that and of the ſtatute of uſes, by a 
ſingle deed, without relation to another, and 
without livery of ſeiſin. 


3. Laſtly, the moſt uſual conveyance, de- 
pending on the ſtatute of uſes, is by two ſepa- 
rate deeds or indentures of /eaſe and releaſe ; 
the * former of which is rather a bargain and 
ſale, on a pecuniary conſideration, for one year, 
as to its effects; and by the help of the ſtatute 
of uſes it gives inſtant and actual poſſeſſion to 
the leſſee or bargainee, at leaſt ſo as to make 
him legally capable of taking a releaſe, veſt- 
ing in him ſeiſin of a freehold intereſt, 


The * leaſe and releaſe are in the nature but 
of one deed; and they are uſually executed at 
the ſame meeting; and the releaſe has an ex- 
preſs relation to the ſtatute of uſes in the fol- 
lowing or ſimilar words, viz, © all which 


i 2 Mod. 252. * Thid, 
premiſes 
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premiſes are now in the actual poſſeſſion of 
A. B. (the releaſee) by virtue of a bargain 
and fale to him thereof made for one whole 
year, in conſideration of five ſhillings, by an 
indenture bearing date the day before the date 
of theſe preſents, and by force of the Ratute 
for transferring uſes into poſſeſſion.” It is 
therefore the bargain and fale for a year, 
on which the ſtatute operates, and gives the 
bargainee poſſeſſion, to enable him to take a 
releaſe. If ſuch releaſe is to the uſe of the 
releaſee himſelf in fee, he has the inheritance 
by the common law ; if to the uſe of others, this 
indeed gives freſh occaſion for the ſtatute. 
But“ a corporation cannot convey by leaſe and 
releaſe under the ſtatute, becauſe a corporation 
cannot be ſeiſed to a uſe, which is requiſite in 
the capacity of bargainor. A corporation 
may convey by feoffment and other means, 
and alſo by leaſe and releaſe at common law, 
that is, cauſing an actual entry to be made by 
the leſſee, prior to the releaſe. 


Sir William Blackſtone hints at a doubt, 
formerly entertained, concerning the validity 


11 Inſt, t3th ed. contin, of n. 1. to 271. b. in 276. a. 
u Ibid, 2 Black. comm. 339. 
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of this mode of conveyancing. This * objec- 
tion was, that there ought to be an actual 
entry, by the leſſee, under the prior indenture. 
But this appears to be a very groundleſs ſcru- 
puloſity, and to oppugn the direct ſenſe and 
general conſtruction of the ſtatute. Perhaps 
a more ſolid difficulty ariſes, when we come 
to conſider, how a leaſe and releaſe can be 
available, under the ſtatute of uſes, where 4 
rever/ion or remainder is to be conveyed. For 
how can the vendor bargain and ſell the pre- 
ſent poſſeſſion, which he is not himſelf intitled 
to invade? Or how can the law ſupply the 
actual entry of the leſſee, when ſuch entry 
would be wrongful and illegal? If indeed 
there is a ſubſiſting freehold intereſt, the 
reverſion or remainder expectant thereon 
may very conſiſtently be paſſed away by the 
releaſe, by force of the word “ grant,” 
which is apt and uſual on theſe occaſions. 
Such caſe ſtands wholly independent of the 
ſtatute, which is not then called in aid to 
convey a freehold without livery of ſeiſin. 
But if there is only a term of years outſtand- / 
ing, how is the preſent freehold to be convey- 


® 2 Mod. 252. 
» x Inſt, 13th ed. contin, of n. 1, to 271. b. in 276. a. 
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ed without livery of ſeiſin, ſince the releaſor 
cannot give a preſent eſtate of any kind to the 
intended releaſee? Perhaps it may be tech- 
nically anſwered, that the * poſſeſſion of the 
termor for years is the poſſeſſion of him who 
has the next eſtate of freehold, and therefore 
may be bargained and ſold by him. This 
vicarious poſſeſſion, we have before ſeen, 
is a regulating principle in the law of de- 
ſcents; but here that idea is carried to a 
much greater extent. However, even in 
theſe inſtances, the practice univerſally pre- 
vails; and the courts will not now ſuffer it 
to be queſtioned, or ſhaken with erudite 
ſcruples, tho it ſeems eſtabliſhed on cuſtom 
rather than legal reaſoning. But this point 
deſerved to be mentioned, as it might tend 
to unfold the grounds and principles of the 
law. 


It muſt alſo be curſorily remarked, that 
wherever a greater intereſt than for a term 
of years is to be conveyed by any of the means 
treated of in this lecture, ſuch freehold con- 
veyances mult relate to lands of free tenure. 


For if copyhold lands are attempted to be paſ- 


41 Inft. 325. a. 13th ed. n. i. 
9 ſed 
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ſed by leaſe and releaſe, for inſtance, it incurs 
a forfeiture to the lord. If ſuch lands lie in- 
termixed with freehold premiſes, (which is 
very frequently the caſe) the alienor may in 
the releaſe grant ſuch parts as are freehold, 
inſerting a covenant to ſurrender the copy- 
holds, and alſo a proviſo that the indenture 
ſhall not be conſtrued as an attempt to convey 
the latter, in order, profeſſedly, that no forfei- 
ture may be deemed to be incurred. 


There are two remaining titles to be men- 
tioned, that by matter of record, and that by 
deviſe ; the former of which will be the ſubject 


of the next lecture. 


Vor. II. b + ELEC 
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LECTURE XXX. 
Of title by matter of record. 


HERE are four ways, by which a 

title to lands and tenements may be 

acquired by matter of record, viz. by a private 

act of parliament, by a royal grant, by a fine, 
and by a common recovery. 


I. It is not unfrequently neceſſary to reſort 
to the legiſlature to unfetter a ſettled eſtate, 
for a convenient fale, ſettling other lands in 
lieu thereof, and for other purpoſes of accom- 
modation, which could not be accompliſhed 
by the judicial magiſtrate. The * conſtruc- 
tion of 2 private act of parliament is governed 
by the ſame rules as conveyances and deeds 


between party and party. But 


* 3 Will. 496, 7. 


II. The 
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II. The conſtruction of @ r:yal grant differs 
from that made on the grant of a ſubject. 
In the latter caſe the maxim obtains, verba 
fortius accipiuntur contra projerentem. But 
the grants of the king, are interpreted moſt 
favorably for the crown, and nothing is ſup- 
poſed to be included, that is not clearly ſpeci- 
fied and expreſſed. Perhaps this principle 
favors but little of an enlightened age; and it 
is moſt reaſonable, in all inſtruments, to con- 
ſtrue expreſſions according to their natural 
import, without any ſtraining on either fide. 
The alienation of crown lands was formerly 
uncontrolled : but by a law paſſed at the ac- 
ceſſion of queen Anne, they are grantable on- 
ly for thirty-one years, or three lives, the te- 
nant is to be made puniſhable for waſte, and 
one third of the yearly value is to be reſerved 
as a rent. 


III. I proceed now to the conſideration 
of fines; which, if we believe © fir Edward 
Coke, were frequent before the conqueſt ; 
nor * are other advocates wanting to maintain 
their great antiquity. 

IEEE 6 _ ©2 Inſt. 511. 

4 Pl. 357. 368. Duſſerc. prefixed to Mad. form. Anglic. 5 15. 


X 2 A fine, 


308 Of title by LECT. 30. 


A fine, as to its form, is an action real, 
commenced by ſuing out a writ, and after- 
wards compromiſed, ended, and adjuſted, by 
agreement under the licence and ſanction of 
the court of common pleas, or other * judges 
or commiſſioners. This writ, directed to the 
ſheriff, injoins him to command the defend- 
ant or defendants, that they perform to the 
plaintiff the covenant made between them, 
concerning the lands intended to be thus aſ- 
ſured, of which a deſcription is inſerted. But 
"a fine may be levied of incorporeal heredita- 
ments, as of a rent. It * may be allo levied 
upon every writ, by which land is demanded, 
charged, or bound, or which concerns land, 
not being in a perſonal action. After the 
writ follow the licence to agree, and the other 
formal parts, not neceſſary to be here recited. 
He who thus levies a fine is ſtiled the conu- 
zor, and he to whom it is levied the conuzec. 
A * corporation aggregate may, it ſeems, be 
either conuzors or conuzees in a fine; tho it 
has been denied, that they can be conuzors. 


© Wood inſt. laws Engl. 245 (ed. 1763.) 
f 1 Cro. 673. t 1 Sal. 340. 
t 2 Welt's ſymboleog. 4. a. i 3 Com. dig. t. fine B. 


The 
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The capacity 1s almoſt univerſal both of paſ- 
ſing and taking an eſtate by fine. 


Sir * William Blackſtone enumerates the 
four kinds of fines, of which the firſt, called 
a fine ſur conuzance de droit come ceo que il ad 
de ſon done, is the moſt uſual, and that which 
I ſhall have in view in the following obſerva- 
tions concerning the effect of this ſpecies of 
conveyance. 


A fine is very frequently {tiled a feoffment of 
record: the learned author, juſt cited, ſays, 
it might with more accuracy be called an ac- 
knowledgment of a feoffment on record: 
which is not perhaps making a very ſubſtan- 
tial diſtinction. But the court of king's 
bench long ago denied“ a fine to be a feoff- 
ment of record; and ſaid, it was improperly 
ſo called; and the meaning was, that it had 
the effects of a feoffment to ſome purpoſes, 
if he that levied the fine was ſeiſed of the 
freehold, at the time of the fine levied. Thus 
we have already ſeen, that in divers reſpects 
it falls ſhort of the force and operation of a 


& 2 Black. comm. 352, 3. 1 Ibid, 348. 
® 1 Sal. 340. 
X 3 feoffment 
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feoffment with livery of ſeiſin. In other re- 
ſpects it has a greater efficacy. 


1. As to the former point, in addition to 
what J have before ſaid, and which may ſerve 
alſo by way of illuſtration, I ſhall cite the ge- 
neral doctrine of fir Matthew Hale, as ne- 
ceſſary to be attended to, as coming from fo ve- 
nerable authority, and as expreficd with equal 
brevity and clearneſs, viz. © that if there is 
leſſee for years, the remainder over for life, 
and the leſſce for years levy a fine, and five 
years pals, the leſſor is not barred by any non- 
claim, becauſe . the fine operates nothing, 
and partes ad finem nibil habuerunt may be 
pleaded to it : otherwiſe it is, where a tenant 
for life levies a fine; for he has a treehold, 
and his fine diſplaces the remainders; and an 
entry is requiſite within five years after the 
death of the tenant for lite: and therefore 
when a leſſee for years or at will is to levy a 
fine, it is uſual for the leſſee to make a feoft- 
ment firſt to diſplace the other eſtates :" 
which, we have ſeen, was preſcribed, in the 
caſe cited in the laſt lecture, as the effectual 
means of ſubſtantiating ſuch conveyance. 


© Hard. 401, 2, 2 Vez. 481, 2. 2 Atk. 240. 
* 2. If 
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2. If we inquire, ſecondly, in what re- 
ſpects a fine has a greater efficacy than a feoff- 
ment, we ſhall find, firſt, that this“ is one 
mode of conveying a reverſion or remainder ; 
which cannot be conveyed by a feoffment. 
But the great and principal occaſion of levy- 
ing fines is to bar the iſſue in tail, which can- 
not be effected by a feoffment. Here it is 
neceſſary to reſume a diſtinCtion * formerly al- 
luded to, between fines at the common law, 
and ſuch as are levied with proclamations pur- 
ſuant to the“ ſtatutes directing that ceremony. 
For it is by virtue of thoſe laws alone, par- 
ticularly the laſt of them, that a fine is a bar 
to the ifſue in tail. But a fine at common 
law, without proclamations, has in this reſpect 
the ſame effect only as a feoffment: it works 
a diſcontinuance, that is, deveſts the eſtate 
tail, takes away the right of entry by the 
iſſue, and obliges him, after the death of his 


* 2 Weſt's ſymboleog. 3. b. Ant. 
211 R. III. c. 7. 4 H. VII. c. 24. & 32 H. VIII. c. 36, 
1 1 Sal. 340. a 


* See the very learned note 1 Inſt. 121. a. (13th ed. n. 1.) 

t 1 Sal. 340,-—Fines generally ſpoken of are intended to 
be levied according to thoſe ſtatutes. (3 Co. 86. b.) — Other 
fines are called fines at common law, and fines without procla- 
mations, Yet there were very early acts of parliament relating 
to the manner of levying fines, viz. ft, 18 E. I. ft, 4. & 27 E. I. 
C. 1. 


X 4 anceſtor, 
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anceſtor, to bring a real action; but it goes no 
farther, it does not ultimately defeat his inhe- 
ritance, and the claim to be made by him 
according to the form of the gift. There is 
this farther diſtinction between fines with 
proclamations and thoſe at common law, that 
the latter need not be avoided by an actual 
entry. But as to fines with proclama- 
tions, the iſſue in tail, and“ all claiming under 
the parties to the fine, are barred of their right 
7 as ſoon as the fine is levied, Such perſons 
in the act of Henry the ſeventh are called 
privies, that is, privy in blood and heirſhip 
to the party levying the fines, and alſo in title 
to the eſtate, ſuch conuzor, tho never ſeiſed 
thereof, having had a veſted right thereto by 
force of the intail. Others, as reverſioners 
and remaindermen, are allowed five years from 
the time their right accrued, and the diſabling 
excuſes, ſpecified in that law, are removed to 
make their claim. But, as to the accruing 
of heir title, it is to be obſerved, that altho 


u 2 Wilſ. 47. 

* As if there be tenant in tail with an immediate reverſion 
or remainder to himſelf in fee, his fine is an immediate bar to 
ſuch reverſion or remainder. (1 Inſt. 121. a. 13th ed. n. 1.) 

See 2 Inſt. 517. 3 Co. 86. b. * Hob. 333. 

* Sce Dy. 133. a. | 
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the fine is a complete bar, from the time of 
its being levied, to the iſſue in tail, yet the 
continuance of inheritable iſſue in the line of 


the donee in tail is the meaſures of the eſtate. 


conveyed by the fine, and, till ſuch line is ago a 


extinct, the remaindermen and reverſioner can- 


not claim, becauſe their claim muſt be ſicundum 


# 


formam dons. 


py 

po 

* « 7 
3 p 


2 ; : 


# C.-? 


By the common law *, an entry, action, oT 


claim to avoid a fine, was to be within a year 


and a day from the fine levied, This efficacy ry, 


A 
7 Ow 


1 * 


40 long 


of a fine, in ſhortening the uſual time of li- A FA 
mitation for aſſerting a right to lands, is men eq 


tioned by © Mr. Hargrave as ſtill one of the / 


appropriated uſes of fines, and a probable cauſe, 
originally, of their frequency. But for a long 
period, indefinite * nonclaim was no bar, that 
is, the dormant acquieſcence of a party to be 
affected by a fine did not prevent his claim. 
The conclufiveneſs of a fine was revived by 
ſtatutes 1 R. III. c. 7. & 4 H. VII. c. 24, but 
the time of limitation was ſtretched, as I have 
juſt mentioned, and which continues to be 


„ Plowd. 357, 8. © Inſt. 121, a. 13thed. n. 1. 
4 St. 34 E. III. c. 16; an important law, compriſed in 
between twenty and thirty words. 


the 


. 
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the rule, to five years next after the procla- 
mations, or the accruer of the title of the 
claimant. 


By * another ſtatute, no entry or claim 
ſhall be of any avail to avoid a fine with 
proclamations, unleſs within one year after 
ſuch entry or claim an action be com- 
menced and proſecuted with effect. But, 
where * a tenant for life levies a fine with 
proclamations, the remainderman 1s not ul- 
timately barred by five years nonclaim after 
the fine levied, for he is not obliged to 
take advantage of the forfeiture, but may wait 
till the death of tenant for life. On the 
other hand, where“ a fine is levied by tenant 
in tail, it is not ſufficient that he in the 
remainder make an entry, within five years, 
for this being ſuch a fine as, in reſpect of 
the conuzor's inheritable intereſt, works 
a diſcontinuance of the eſtates, the claim 
ought to be by a real action brought within 
the time preſcribed, But where the fine is 


4 A. c. 16.4 16, f 1 Sho. 43. 2 Vez. 482. 

8 1 Vern. 213. 

b Sce Vez. 482, that a fine may be no bar in equity tho a 
bar at law; and that nonclaim, if the five years run pending 4 
ſuit in equity, will be no bar, Pincke againſt Thornycroft, houſe 
of lorcs 28 Feb. 1785. 

a nul- 
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a nullity at firſt, nonclaim will be no detri- 
ment. 


All * intereſts, in reverſion or remainder, 
veſted or contingent, are barred by a fine, 
levied by the anceſtor under whom ſuch intereſts 
are claimed. It was holden by lord chan- 
cellor Talbot *, that if lands are deviſed to A. 
and B, and the ſurvivor and his heirs, in truſt 
to ſell, that ſuch truſtees might by fine paſs a 
good title to a purchaſer by way of eftoppel, 
and that it was unneceſſary for the heir of the 
deviſor to join in the conveyance, except in- 
deed to ſupply the want of proving the will. 
Nothing at firſt fight is more plauſible than 
the argument. It was certain, one of theſe 
two truſtces muſt be the ſurvivor, and entitled 
to this future eſtate, unleſs conveyed away : 
conſequently, it was inferred, his heirs claim- 
ing under him would be eſtopped by reaſon of 
the fine levied by their anceſtor to fay © partes 
Inis nibil habuerunt,” altho he that levied the 
fine had at that time no right or title to the 
contingent fee. Yet legal ſubtleties may at 
times cſcape the greateſt minds. Mr. Fearne 

1 
pol. 8 * 3 Wms. 372, 3. 


ſhews 
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'ſhews us, that the reaſoning of the court is in- 


concluſive, becauſe the limitation to the heirs 
of the ſurviving truſtee, being a contingent re- 
mainder in fee, was deſtroyed at the ſame time 
with the particular eſtate for life, which ſup- 
ported it, and conſequently a title might ac- 
crue to the heir of the deviſor on this face of 
the argument. But" the ſame learned author 
intimates, that in a diſtinct point of view, the 
truſtees bad power to paſs a good title, for a 
deviſe to „ell, without any words of limitation, 
would have enabled them to convey in fee. 


There is another neceſſary and appropriated 
uſe of fines, in which alſo their efticacy ex- 
ceeds that of a feoffment, namely where they 
are levied by huſband and wife", in order to 
bind the latter, and to bar her where it is her 
own inheritance, and to preclude her claim of 
dower, where it is the inheritance of the huſ- 
band. For this purpoſe the wife is examined 
as to her conſent, and to teſtify, that ſhe joins 
in the act to be recorded, voluntarily, and not 
through the compulſion of her huſband. But 


1 x Fearne 521.536. = Ibid. 522. 
Lit. 5670. | 
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the ſecret examination is conjectured by Mr. 
Hargrave * to be only a ſecondary cauſe why 
femes covert are bound by fines and recoveries; 
and he ingeniouſly accounts for the primary 
reaſon of ſuch operation, as follows ; it was 
unreaſonable, ſays he, that thoſe who had any 
demand or charge touching the wife's freehold 
or inheritance, ſhould wait for ſatisfaction till 
the coverture was determined ; the huſband 
therefore was allowed to defend her right, and 
from hence it was an ealy tranſition to allow 
them to compound the matter by a final agree- 
ment on record, and at length to ſubſtitute 
a fictitious for an adverſe ſuit. Still therefore 
there muſt be a writ taken out, which denotes 
the pendency of an action real, as the neceſ- 
ſary foundation of what is now ranked among 
the common conveyances and aſſurances of the 


realm. 


In reſpect to truſte, the operation of a fine 
and of a feoffment appears to be equivalent. 
The * ceftuy que truſt will be bound by a fine, 
levied by the truſtee ſeiſed of the freehold, 


® x Inſt. 121. 13th ed. n. 1. 
P 2 Ch. ca. 247. 1 Vern. 149. 
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after five years nonclaim, in favor of a pur- 
chaſer for a valuable conſideration, provided 
ſuch purchaſer had no notice of the truſt. 


As to *incumbrances on land by ſtatute mer- 
chant, ſtatute ſtaple, and elegit, the rule ſeems 
to be, that if an extent be ſued out, the party 
claiming under it is barred by a fine and five 
years nonclaim, provided he is not in actual 
poſſeſſion; for he has an eſtate or intereſt ſub- 
fiſting, and therefore barrable; but a judg- 
ment creditor, who hath not ſued out execu- 
tion, will not be precluded by a fine from 
extending the lands which his debtor was 
ſeiſed of at the time of the judgment, or 
* which he afterwards acquired. 


Laſtly, as to the operation of a fine on ſub- 
fiſting terms of years, there ſeems no compa- 
riſon to be made between this aſſurance and a 
feoffment. Becauſe the entry of the feoffor 
ought to be lawful, to give effect to the latter, 
and then it operates tho he be out of poſſeſ- 
fion. But a fine on the other hand does not 


4 2 Inſt. 517. 1 Sho. 41. 1 Mod. 217. 
" 1 R. A. 892. * 2 Inſt. 517. 1 Vent. 56. 


preju dice 
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prejudice a tenant for years in poſſeſſion ; nor 
bar any ſuch intereſt that is not deveſted and 
turned to a right; and * as to what- ſhall 
amount to a deveſting or not, the intention 
of the parties, and the equity of the circum- 
ſtances, may be admitted to govern the con- 
ſtruction. Regularly and in ſtrictneſs of law 
the eſtates of leſſees for years, out of poſſeſ- 
ſion, are barred by a fine and nonclaim. But 
if a * man purchaſe lands, of which there is 
a long ſubſiſting leaſe, and for better ſecuring 
his title, or for reaſons of convenience, have 
the term aſſigned in truſt for him, and to 
attend the inheritance, and then for corrobo- 
rating his title have a fine levied to him, this 
will not deſtroy the term, tho the truſtees ne- 
gle& to make an entry to avoid ſuch fine: for 
no eſtates ſhall be barred by a fine, but thoſe 
which were agreed and intended by the parties 
to be barred : whereas, on the contrary, the 


t 1 Vent. 81. * 6 Co. 123. b. 

* 1 Sid. 460. Hard. 400. 1 Lev. 270. 1 Vent. 80,-— 
For example, if the heir of an equity of redemption in fee, 
ſubje& to a mortgage term of years, contracts for the abſo- 
lute ſale of the eſtate, the purchaſer may have the term aſſigned 
to attend the inheritance, and ſuch term, being created antece- 
dent to the right of dower in the wife of the vendor, may be ſet 
up in oppoſition thereto. (Ambl. 6 &c.) 


term 


1 4 
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term in this caſe was intended to be corrobo- 
rated and preſerved. So if a mortgage be 
made by way of term for years, and the mort- 
gagor continue in poſſeſſion, and levy a fine, 
and pay the intereſt of the money lent, this 
fine and nonclaim for five years ſhall be no 
bar to the mortgagee's term, for it would 
be both againſt equity and the apparent inten- 
tion of the parties ; beſides the mortgagor, 
continuing in poſſeſſion, was, in reſpect to ſuch 
preſent poſſeſſion, at the time of levying the 
fine, barely tenant at will to the mortgagee. 
It ſeems clear alſo?, that terms, to commence 
in futuro, and which are not in being at the 
time of levying the fine, are not thereby legal- 
ly barred. For it would be highly unreaſon- 
able that they ſhould be barred by nonclaim, 
who have no preſent claim to make, and there- 
fore are guilty of no neglect. On the other 
hand, where there is a legal eſtate for a term 
of years in truſtees, and ceſtuy gue truſt thereof 
and of the inheritance levies a fine to a pur- 
chaſer for a valuable conſideration of the whole 


property in fee ſimple, and who has no notice 


Y T. Ray. 149. 3 Mod. 198.——Nor, as it appears, by a 


feoffment. (5 Co, 124. a. arg.) 


3 Keb. 564. 
of 
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of the term, in this caſe, the fine will fo de- 
ſtroy the truſts of the term, that it ſhall not 
be ſet up to prejudice ſuch a vendee. Thus 
ſometimes a term will be deſtroyed, and ſome- 
times not touched or affected, by a fine, ac- 
cording to diſtinctions founded in equity, and 
the intention of the parties, and received as 
forming the deciſions of our /ega/ courts. 


If a' man levy a fine fur conuzance de 
droit, come ceo que il ad de fon done (which 
ſpecies alone, as I before obſerved, I have kept 
in view in this diſquiſition) and do not ex- 
preſsly limit it to the conuzee and his heirs, 
yet the conuzee has a fee ſimple in the lands 
thus aſſured. But if it be expreſsly limited 
to the conuzee and the heirs of Bic body, this 
limitation is a qualification of the general in- 
tendment, which would raiſe a fee ſimple to 
him, and an eſtate tail may be thus created. 
And hence alſo it may appear, that * a fine of 
itſelf is ſufficient to pals an eſtate without the 
aſſiſtance of any other inſtrument. This is 
likewiſe ſeen by the approved form of ſetting 
forth a fine in ſpecial pleadings on record, viz. 
% quidam ſinis je levavit, a certain fine was 


Co. 2. read, ſt. fines. d 4 Co. 71. a. Skin. 184. 
Vox. II. * levied,” 
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levied,” without the neceſſity of alleging any 
other conveyance to compleat the title. 
Without © any averment or appearance of facts 
to the contrary, the law regularly conſiders a 
fine as levied to the uſe of the conuzee, and to 
give him ſeiſin of the lands: and this is by 
the common law, without the aid of the ſta- 
tute of uſes. However it © may be averred 
to be to the uſe of the conuzor, and that by 
parol, without a declaratory deed to that ef- 
fect, becauſe it is a ule reſulting by operation 
of law, and not by the mere will of the par- 
ties, and therefore the neceſſity of a written 
inſtrument, required by the * ſtatute of frauds, 
does not apply to this caſe. But it cannot be 
averred to the uſe of a third perſon, without 
a declaration thereof in writing. And farther 
as to facts explanatory of the uſes of a fine, 
where © there has been no conſideration paid, 


© 2 Sal. 676. 
4 1 Inſt. 13th ed. contin, of n. 1. to 271. b. in 275. b. 
* 2 Sal. 676, 29 C. II. c. 3. 


* 2 Wilſ. 19.——In like manner feoffments, without conſi- 
deration, enure to the uſe of the feoffor, becauſe the feoffee can- 
not hold of him as before the ſtatute of guia emprores. (2 R. A, 
781. 2Lev. 77.) And it ſeems theſe reſulting uſes, raiſed by 
implication of law, are immediately executed by the ſtatute of 
uſes, like thoſe declared by the parties, 


no 
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no declaration of uſes, and the conuzee has 
never been in poſſeſſion, the law will impute 
it levied to the uſe of the conuzor, or of ſuch 
perſon and perſons in whom the uſe was, an- 
terior to the fine; whether they are in poſſeſ- 
ſion, or the fine be of a reverſion : it ſhall 
enure to the old uſes, and they ſhall be in of 
the old uſe; that is their intereſt ſhall be de- 
fined according to the prior ſettlement of the 
eſtate. Altho therefore it paſſes nothing, yet 
after five years nonclaim it. will operate as a 
bar, precluding other claimants, and ſubſtanti- 
ating the title, 


I ſhall poſtpone other obſervations concern= 
ing fines, till I have mentioned ſome parti- 
culars reſpecting the fourth kind of title de- 
pending on matter of record, namely, where 
aſſurance of lands is made by ſuffering a com- 


mon recovery. 


IV. A recovery, as to the form of it, is alſo 

a real action, commenced like a fine by a writ, 
called a præcipe, but not like a fine compro- 
miſed by the parties, for it proceeds to a judg- 
ment of the court. Pigott begins his uſeful 
Y 2 and 
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and compendious, tho not completely au- 
thentic, treatiſe on this ſubject, with ſay- 
ing, that © a common recovery is a certain 
form or courſe allowed by law to be ob- 
ſerved for the better aſſurance of lands, 
and generally uſed for barring eſtates tail, re- 
mainders, and reverſions:“ this, he adds, is 
rather a deſcription than a logical definition; 
and cites the maxim, ** omnis definitio in lege 
periculya. The parties, or ſuppoſed litigants, 
in ſuffering a recovery, are the plaintiff or 
demandant, the defendant or tenant, and the 
vouchee or vouchees. In what manner they 
ſupport their ſeveral characters, and what for- 
mal judgments are given, touching the reco- 
very of the lands, and the fictitious recom- 
pence in value, is beſt ſeen by peruſing the 
precedents. 


But it muſt be obſerved, that in order to 
the effectual ſuffering of a common recovery, 
it is neceſſary, that there ſhould be what is 
called a good tenant to the pracipe, a proper 
defendant to the original writ, on which the 
action is founded, and who muſt be in fact, 


q 
* 


i Pig. come recov. 28. 


whether 


LECT. 30. matter of record. 325 


whether by right or wrong, tenant of the *. 
| freehold, For all real actions muſt be brought 
againſt the tenant of the freehold, otherwiſe 


he cannot render the land, as the writ com- 


mands. To this end the firſt ſtep is uſually 
to ® convey a freehold intereſt to the intended 


defendant, or tenant to the precipe. 


By ſt. 14 G. II. c. 20, recoveries are made 
valid without the ſurrender of freehold leaſes, 
provided the perſon intitled to the firſt eſtate 
for life, or other greater eſtate, expectant on 
ſuch leaſes, joins in making a proper tenant 
to the precipe: and ſuch recoveries a//o are 
ſubſtantiated, where the fine or deed to make 
the tenant to the præcipe is ſubſequent to the 
judgment given, and the writ of ſeiſin a- 
warded, provided it be of the ſame term. By 
the ſame ſtatute, the deeds to make the te- 
nant to the præcipe, and to declare the uſes of 


* Thus in the caſe of a feoffment by a leſſee for years, the 
feoffee has an actual, tho a wrongful or tortious, freehold. 

That is, „ of the land could not be recovered. 

in In C. T. T. 167, it is mentioned as having been ſaid, that 
a feme covert tenant in tail and her huſband cannot make a te- 
nant to the præcipe without previouſly joining in a fine: but the 
contrary is clear law. (1 Inſt. 13th ed. contin, of n. 2. to 325. b. 
in 326, b.) | 
® Habere facias ſeiſmam. 


Y 3 the 


— 
— — — — — 
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the recovery, are after twenty years to be ad- 
mitted as evidence of a recovery actually ſuf- 
fered, tho no record or entry thereof can be 
found, provided ſuch deeds were made by 
perſons having a ſufficient eſtate and power 
for thoſe purpoſes reſpectively. The fame 
law, on the other hand, enacts, that after 
twenty years a recovery ſhall be deemed valid, 
if it appears on the face of it, that there was 
a tenant to the writ, and if the perſons join- 
ing in ſuch recovery had a ſufficient eſtate 
and power to ſuffer the fame, notwithſtand- 
ing the deed or deeds for making the te- 
nant to ſuch writ ſhould be loſt or not 


appear. 


Pigott * ſpeaks indefinitely, that if a reco- 
very be of long ſtanding, the judges, who do 
all they can to ſupport them, will preſume 
there was a good tenant to the præcipe. But 
? the chief thing to be inquired is, whether 
the perſons joining in the recovery had a ſuf- 
ficient power and eſtate for that purpoſe. If 
they had, omnia prafumuntur rite & ſolenniter 
acta. 


* Com, recov. 59, 66. Burr. 1073» 


Such 
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Such power clearly refides in a tenant in 
tail in poſſeſſion, intitled to the preſent pro- 
fits. But a remainderman in tail muſt have 
the concurrence of the freeholder who claims 
under the ſame ſettlements. This is the 
conſtruction to be given to the firſt proviſion 
which T have juſt mentioned, in the ſtatute 
of George the ſecond. The tenant for life, 
whoſe conſent is neceſſary to the tenant in tail 
in remainder to enable him to cut off the 
intail, is not the leſſee of the land under a 
beneficial leaſe; but the original tenant for 
life claiming under the family ſettlement, 
and having a life eſtate ſettled upon him, 
prior in order of ſucceſſion to the other's 
remainder in tail, As therefore a remain- 
derman in tail has no power to ſuffer a re- 
covery, without the ſurrender of a life eſtate 
claimed under the fame family ſettlement, ſuch 


1 Burr, 116, 1072.—If a man be tenant for life, with an 
intermediate, remainder, and then a remainder of inheritance to 
himſelf (which is veſted in intereſt, tho it does not unite with 
his eſtate for life) his recovery will not affect the intermediate 
remainder, neither will it be a forfeiture of his life eſtate ; .for he 
is by law impowered to ſuffer a recovery for the purpoſe of bar. 
ring his own remainder of inheritance: to make a recovery by 
tenant for life incur a forfeiture, the recoveree muſt be mere te- 
nant for life, without any ulterior inheritable intereſt, (1 Durn. 


& Eaſt 738745.) 


r Burr, 1065 &c. | 
Y4 ſurrender 
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ſurrender ſhall not be preſumed, without facts 
or circumſtances to warrant that inference. 


It may here be worthy of remark, that 
where a tenant in tail ſuffered a recovery, and 
deviſed the premiſes, but the deviſe bore date 
at an intermediate period, between the execu- 
tion of the deed to make a tenant to the præ- 
cipe and the actual ſuffering of the recovery, 
ſtill the lands were adjudged to paſs by the 
deviſe, on account of the relation of the re- 
covery to the preparatory deed, and becauſe 
they were conſidered in the nature of one 
* Conveyance. 


A“ recovery may be ſuffered of heredita- 
ments, corporeal and incorporeal, with now 
very few, if any, exceptions. 


Burr. 1131 &c. 

t A fine, recovery, and deed to lead the uſe are all but one 
conveyance. (Pig. com. recov. 26.) For it is not uncommon to 
uſe both theſe aſſurances of record in conveying the ſame eſtate. 
A queſtion has of late ariſen, whether when a title is to be 
made to an eſtate intailed, with remainders over, and the conuzor 
dies after the fine and before the recovery, the ifſue in tail may be 
vouched in the recovery, in order to bar ſuch remainders? And 
it is thought they may, in reſpect to a ſcintilla juris, reſiding in 
them; or perhaps it may be referred to the obſcure head of 
privity. (See 1 Inſt. 265. a. n. 1. 13th ed.) 

Pig. com. recoy. c. 4. 


If 
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If the recovery be with ſingle voucher, 
(for an explanation of which form I muſt 
again refer to the precedents) this is good to 
bar the eſtate the tenant was in poſſeſſion of 
at the time of the recovery, but no other 
eſtate ; if with double voucher, and the te- 
nant in tail comes in as vouchee, then itbars all 
the eſtates he had in poſſeſſion, and all others, 
tho diſcontinued and turned to a right, and 
all ulterior remainders, and the ultimate re- 
verſion. The reaſon for this, as to thoſe 
claiming the immediate eſtate tail, is now at 
leaſt, whatever it ” originally was, an ideal one, 
viz. the ſuppoſed recompence in value reco- 
vered againſt the common youchee who makes 
default. As to remainders and reverſions a 


* Pig. com. recov. 109. 

Y The validity of recoveries on this ground to bar eſtates 
tail is noticed ſo early as 15 E. III. (10 Co. 37. b.) about 55 
years after the ſtatute de donis, The ſubſequent caſe of Octa- 
vian Lombard in the ſame reign ſeems a ſtrange one, but till it 
might promote the idea. (Pig. com. recov. 11.) Recoveries are 
generally ſaid to be authoriſed by what was declared by the 
bench in Taltarum's caſe, 12 E. IV. © that if the tenant in tail 
had come in as vouchee, it would have been effectual:“ but as 
the matter ſtood, judgment was for the iſue. (Ibid, g, 10.) The 
old books rely on the recovery in value: tho it has fince been 
faid, (2 Lev. 30. 1 Mod. 110.) that recoveries are, as it were, 
excepted out of the ſtatute de donis, Nothing ſurely was farther 


from the intentian of the promoters of that law, 
different 
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different reaſon is aſſigned, why they are bar- 
red. For the recovery in value could not be 
underſtood to extend to ſome remaindermen, 
as one claiming a term of years, for inſtance, 
(which is but a chattel) expectant on the de- 
termination of an eſtate tail. Therefore the 
eſtate tail is ſuppoſed to continue for ever, 
(and this, it ſeems, without any regard, as in 
the caſe of fines, to the continuance of the 
inheritable line of the donees) ſo as to be a 
never- failing bar to any poſterior intereſt, 
But on whatever technical principles reco- 
veries were firſt introduced and eſtabliſhed, 
their operation in barring remaindermen and 
reverſioners, as well as the iſſue, is now con- 
firmed to us by a long ſeries of judicial records; 


* 2 Pig. com. recov. 13, 14: and ſee, as to rents, 2 Lev. 28 
&c. 1 Mod. 108 &c. 

Pig. com. recov. 14.——Afterwards (21) he ſpeaks of 
the eſtate tail being inlarged, which I ſuppoſe we muſt under- 
ſtand in the ſame idea of perpetual or indefeafible continuance, 
in contemplation of law, For if it be meant that the recoveror 
has a fee, the ſame is true regularly of the conuzee in a fine, and 
by this rule a fine might be a bar to remainders over, by inlarg- 
ing the eſtate to a fee, and ſo admitting no ulterior intereſt 
which we know is not the caſe. I have met with no intimation, 
when it was fir/? laid down, that a recovery barred remainders 
and the reverſion, 


and 


LECT. 30. matter of record. 331 


and the practice has been not only recognized 
but favored by the legiſlature. 


Fines and recoveries are the two great legal 
engines by which perſons, having ſuch partial 
intereſts in ſettled eſtates as the law allows 
competent for the purpoſe, may unfetter their 
landed property, and propound it as a ſubject 
of abſolute alienation, or of a new and dif- 
ferent ſettlement. There are many niceties 
on theſe ſubjects *, particularly in reſpe& ta 
letting in charges and incumbrances, which 
it is neither conſiſtent with my plan nor abi- 
lities properly to diſcuſs. But I muſt obſerve, 
that it remains matter of uncertainty at what 
preciſe period a tenant in tail acquired a com- 
pleat power of alienation not only againſt his 
ownitlue but all ulterior claimants. Firſt, can 
it reaſonably be ſuppoſed that theextrajudicial 
opinion, in Taltarum's caſe, immediately obtain- 
ed, in a matter of ſo much conſequence, the 
force of a new law? The contrary may be 
preſumed by the paſſing of the three ſtatutes 
of fines, and by the © oblique pains taken to 
countenance recoveries by the legiſlature, 


Þ 1 Inſt. 203. b. 13th ed. n. 1. 
> 2 Black, comm. 117. 


| Beſides, 
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Beſides, where is the original law or declara- 
tion to inforce them againſt * remaindermen ? 
The rational concluſion is, that this complete 
power of alienation, this defideratum of fo- 
renſic polity, (which eluded the efforts of the 
judges under Edward the third, when the 
law and lawyers flouriſhed moſt) was rather 
a gradual and imperceptible attainment, than 
determinable to any certain period, or the ef- 
fect of a ſudden and explicit meaſure *, 


* Mr. Hargrave, in his learned and excellent annotation, 
(I Inſt, 121. a. 13th ed.) ſpeaks of fines as even now a partial 
bar only of the ue of the perſons who levy them. This I take 
to be a mere overſight; for if an eſtate tail had continued from 
the fourteenth year of E. I. to the preſent time, the now tenant 
In tail by a fine might bar all the deſcendants of the firſt donee, 
being collaterals to ſuch conuzor; and ſtill farther, a fine levied 
by a perſon through whom the derivation of deſcent muſt be 
made, as an anceſtor having a veſted title, tho not actually ſeiſed, 
would alſo be a bar. (Hob. 333.) 

10 Co. 37. b. | 

7 The inconveniencies attributed to the ſtatute de donis ap- 
pear ſtudiouſſy magnified, (2 Black, comm. 116.) For if not, 
then let it be conſidered, how many thereof muſt ſubſiſt at this 
day, under ftri& ſettlements, which for the moſt part are only 
unfettered from time to time for the purpoſe of new and com- 
plicated intereſts and charges —A power of leaſing was ealily 
provided for, at leaſt after the ſtatute of uſes, otherwiſe this 
would indeed have been a ſerious grievance, But are debts more 
ſecure, or is the duty of children better inforced, (if this was the 
only and proper means of inforcing it) now, than when the 
ſtatute de donis was in its vigor? 


A recovery 
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A*recovery ſuffered by tenant in tail, whoſe 
eſtate is determinable on condition ſubſequent, 
is nevertheleſs a bar to the remainders. But 
there muſt be an eſtate tail executed. A 
contingent remainderman in tail has no power 
to ſuffer a recovery. We have before ſeen, 
that recoveries are no bar to executory de- 
viſes, nor to ſuch future executory eſtates and 
intereſts as are called ſpringing uſes, and do 
not fall within the legal idea of reverſions or 
remainders. So alſo a * recovery ſuffered by a 
mortgagee will be no bar againſt a mort- 


gagor. 


Recoveries ' have a benign and large con- 
ſtruction, and every thing incident, appendant, 
and appurtenant paſſes by them, as in other 
common conveyances: therefore, if a recovery 
be ſuffered of a manor, and fifteen hundred 
acres of land, and the manor comprehends 
three thouſand acres, all the land paſſes. But 
if the manor is left out, then no more is ſe- 
cured by the recovery than the number of 
acres contained in it. Yet in ſuch caſes the 


t Pig. com. recov. 136. hk Ibid. 133, 4. 
i Ant. 227, 8, 9. * Pig. com. recov. 134, 5. 


1 Ibid. 106, 7. 


judges 
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judges will give a favorable conſtruction. 
And farther, a reputed manor, and whatever 
is part of it, will paſs by a fine or recovery, 
tho there are now no freeholders, if it was 
formerly a manor, and ſtill retains the name. 


Fines and recoveries may be avoided, fal- 
fified, and reverſed by writ of error, (which“ 
muſt be brought within twenty years) or by 
plea upon record; as by pleading to a fine, 
partes fints nibil habuerunt, and to a recovery 
the nontenure of the perſon againſt whom the 
writ was brought, which amounts to denying 
that there was a good tenant to the pracipe: 
the conuzor of a fine, and the tenant to the 
præcipe, mult be ſeiſed of a freehold ; other- 
wiſe both are void. 


Fines levied, and recoveries ſuffered, by in- 
fants under the age of twenty-one years, are 


erroneous, and may be reverſed; but regularly 
the 


, 


„ St. 10& 11 W. III. c. 14. " Burr. 92. 

„ 1 Inſt, 380. b. In the 11th ed. 402. note the laſt, it is 
remarked, that the law is now otherwiſe underſtood, and that it 
is the common practice for infants having obtained a privy ſeal, 
to ſuffer recoveries. But this does not contradict fir Edward 
Coke; he ſays, « ſuffered by an infant;” and it is impoſſible 
he ſhould not have been acquainted with ſome of the many pre- 

cedents 
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the reverſal ſhould be during the minority, 
However an infant may effectually ſuffer a 
recovery, tho not by himſelf, nor by attorney, 
yet by guardian appointed under the privy 
ſeal : which has ſome reſemblance (ſays Pi- 
gott“) with the Roman civil law, where the 
imperial authority ſupplied the defect of legal 
age. Coverture is no diſability to prevent a 
wife from joining with her huſband, in ſuffer- 
ing a recovery, any more than in levying a 
fine. For * by virtue of the king's original 
writ in each caſe, which ſuppoſes the pen- 
dency of an action real, ſhe is examined as to 
her conſent ; and this removes the preſump- 
tion, and the danger, of her acting by coer- 
cion. f 


Fines and recoveries have frequently been 
amended and refified on motion to the court, 
when miſtakes have been made in tranſcrib- 
ing them, as by omitting the names of ſome 
of the eſtates intended to be thus aſſured, or 
"of the pariſhes in which they lie. Divers 


cedents cited Hob. 196. The practice ſeems to have been diſ- 
allowed in one caſe; (2 Sal. 567.) but there are numerous con- 
trary authorities; yet the practice exact a reaſonable jealouſy. 
Com. recov. 64. 2 10 Co. 43. a. 
© V. Com. dig. t. fine, E. 4. 


4 precedents 
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precedents of this practice are adduced by 
Pigott, at the end of his treatiſe, to which I 
have repeatedly referred. | 


If there is no conſideration, and no declara- 
tion of uſes, a recovery will inure to the uſe 
of him who ſuffers it, as a fine does to the 
uſe of the conuzor. So in the earlier ages of 
our law, where a feoffment was made without 
a good or valuable conſideration, the feoffee 
was always conſidered as ſeiſed to the uſe of 
the feoffor; or at leaſt the feoffor was im- 
powered to diſpoſe of his right and intereſt : 
and this introduced deeds to declare the uſes of 
feoffments. In analogy to which practice, 
more modern times have faſhioned deeds to 
lead or to declare the uſes of fines and reco- 
veries. The new fee fimple, which the law 
imputes, when ſuch is the intention of the 
parties, to the conuzee in a fine, and to the 
recoveror in a recovery, may be modelled, ſub- 
divided, and diſtributed, to perſons, in efſe, and 
unborn, in poſſeſſion, and expectancy, with 
preſent and certain, and with future, veſted, 
or- contingent, intereſts, Theſe deeds have 
their immediate operation, by force of the 
ſtatute of uſes; which ſuffers the eſtate 
immediately to veſt, in point of actual and 


legal 
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legal ſeifin, according to the declared intent, 
fo far as the intereſts therein ſpecified are not 
executory, nor limited to depend on a future 
contingency. Such deeds therefore are the 
part of the conveyance to which the atten- 
tion is chiefly directed. When the fine and 
recovery have unfettered the eſtate from poſi- 
tive limitations, and conditions ſubſequent, 
precluded the poſſible claim of dower, and the 
like, it then becomes matter of conlideration, 
in what ways the power, ſo acquired, hath 
been exerted; and the expreſſions in the deeds 
have the fame operation and conſtruction, as if 
it had been competent to the parties to ſub- 
ſtantiate the conveyance without the effica- 
cious ſolemnities of a fine or recovery. 


Beſides deeds to lead and to declare the uſes 
of fines and recoveries, we ſometimes read of 
deeds of revocation of uſes, which wholly de- 
pend on a power reſerved for that purpoſe. A 
power, as here uſed, ſignifies an authority to 
charge or diſpoſe of lands; as to make a join- 
ture, let leaſes, and the like; and it may be 
coupled with an intereſt, and annexed to an 
eſtate, in the premiſes; or it may be a naked 

Vor, II. Z power, 
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power, as in truſtees to ſell. The defective 


or improper execution of powers in matter of 
form has been favored ; but not as to matter 
of ſubſtance, in courts of equity, more than 
thoſe of law. In particular a power of ap- 
pointment to children hath in both juriſdic- 
tions been conſtrued not to extend to grand- 
children. Powers of revocation, (which is a 
comprehenſive claſs) and perhaps * all powers, 
depend on the ſtatute of uſes, and are con- 
fined to deeds deriving their force from that 
law. As” if a man, in conſideration of pa- 
ternal affection, covenants to ſtand ſeiſed to 
the uſe of himſelf for life, and then to the uſe 
of any of his iſſue, with a proviſo that he 
ſhall be at liberty to revoke the old, and to 
declare new, uſes; this kind of diſpoſition is 
good by the ſtatute, but not to be effected at 
common law. Deeds, purſuant to ſuch 
powers, ſo far as they are revocatory, do not 
convey, but abrogate, a title to lands and 
tenements ; and ſo far as they are declaratory 


*1 Wms. 149. t Doug]. 293. 
" 2 Vez. 640 Ke. Cowp. 651 &c. * Dougl. 293. 
F 1 Inſt. 237. 4 | 
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of new uſes, they are hardly diſtinguiſhable 
from the former claſs. 


The remaining title to landed property, 
that by deviſe, will ſingly occupy the next 
lecture. 


2 2 LE C- 


340 ] 
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Of title by deviſe. 


ESTAMENTARY diſpoſitions are 
in the laws of England conſidered in 
two very diſtin lights, on different occa- 
ſions, viz. when they convey a title to real 
eſtates, and are called deviſes, and when they 
bequeath perſonal property only, to which 
ſort the names of ls and teſtaments is more 
peculiarly applied. The latter are to be ad- 
miniſtered by the executor, or adminiſtrator 
with the will annexed ; but ſuch perſonal re- 
preſentative has no interpoſition in regard to 
deviſes of eſtates of inheritance. 


By the common law, at leaſt as it ſtood for 
z period of about four hundred and fifty years, 
I mean from ſoon after the introduction of 


» For Mr, Hargrave obſerves, that in the Anglo-Saxon and 
Daniſh times it was otherwiſe, (1 Inf, 111. b. n. 1. 13th 


ed.) 


feudal 
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feudal tenures till towards the end of the 
reign of Henry the eighth, lands were not 
deviſable. Vet during that time many caſes 
are to be met with in the yearbooks, and our 
antient juridical writers, concerning deviſes 
of lands. Becauſe by the cu/tom of certain 
boroughs and other diſtricts, ſocage lands, 
holden in fee fimple, might be deviſed. Be- 
cauſe alſo, tho lands in general could not be 
deviſed, yet, before the ſtatute of uſes, ce//uy 
que uſe m cht have deviſed the uſe. But 
by ſtatutes © of the age alluded to, all per- 
ſons (except feme coverts, infants, idiots, and 
perſons of nonſane memory) having any 
lands, tenements, rents, or hereditaments, 
holden in ſocage, and being thereof ſeiſed in 
fee, either ſolely, or in coparcenary, or in 
common, in poſſeſſion, reverſion, cr remain- 
der, may, by their laſt wills and teſtaments, 
in writing, deviſe the ſame to any perſon, at 
their free will and pleaſure. By the fame 
laws two thirds only of lands holden by 
knight's ſervice, whether in chief, that is, im- 
mediately under the king, or of ſome inter- 


* b Lit. 5 167. 
t 32 H. VIII. c. 1. explained by 34 & 35 H. VIII. c. 5. 


Z 3 mediate 
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mediate lord, could be ſo diſpoſed of; neither 
could ſuch lands be given to bodies politic or 
corporate by deviſe. However this ſmall re- 
maining reſtraint on deviſing was removed by 
the ſtatute for the abolition of feudal tenures, 
and for the converting of them into free and 
common ſocage. By which means, heredita- 
ments corporeal and incorporeal, deſcendible 
to the heirs general, and either in poſſeſſion 
or expectancy, are transferrable out of the 
line of ſucceſſion by deviſe. But by the ſta- 
tute of frauds, it is required, that all deviſes 
of real eſtates, either by force of theſe acts 
of parliament, or by ſpecial and local cuſtom, 
ſhall be in writing, and * ſigned by the party 
deviſing, or by ſome perſon in his preſence, 
and by his direction, and ſhall be atteſted and 
ſubſcribed in the preſence of the deviſor by 
three or four credible witneſſes, 


Having mentioned theſe more general preli- 
minaries, I ſhall proceed to make ſome obſer- 
vations, firſt, on the perſons deviſing, and the 


4 12 C. II. c. 24. | 
* 29 C. II. c. 3. $ 5.——Deviſes of eſtates pur auter vie 
muſt have the ſame requiſites. (F 12.) 
f There are ſome inaccuracies in the penning of this ſtatute, 
(Dougl. 244. n.) 
eſtate 
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eſtate they have to diſpoſe of ; ſecondly, on the 
deviſes; and thirdly, on the intereſt deviſed. 


I. We have ſcen, that infants (by which 
word, uſed in its legal ſignification, are meant 
perſons under the age of twenty-one years) 
are, by the ſtatutes, incapable oi deviſing. 
If * a deviſor, at the time of making his will 
is under that age, it is a void deviſe, tho he af- 
terwards live to attain the age of majority. 
But if he republiſb his will after the age of 
majority, it will be good. The time is rec- 
koned excluſively, as if one is born on the fif- 
teenth day of February, on the fourteenth 
of that month, twenty-one years afterwards, 
he is of full age. By * ſpecial cim, an infant 
above the age of fourteen years may deviſe 
his lands. But if ſuch a power be alleged, 
by virtue of a cuſtom, in an infant of eight or 
nine years, it 1s, from its unreaſonablneſs, a 
void uſage. 


Another incapacity mentioned in the ſta- 
tutes is that of perſons labouring under a de- 
E 1 Sid. 162, b Ibid. I l1bid, 4 2 And. 12. 

1 Ibid. 
Z 4 fect 
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fect of their rational underſtanding, whoſe * 
deviſes cannot, by force of any cuſtom, be 
ſubſtantiated. This affords a frequent objec- 
tion, and topic of litigation; and whether 
the deviſor, at * the time of the deviſe, was of 
ſound and diſpoſing mind, memory, and un- 
derſtanding, it is the province of a jury to de- 
cide. Here I may not unopportunely remark, 
that the * will of a /e de je, (tho void as to 
his perſonal eſtate, becauſe that is forfeited 
to the king) ſeems to be effectual as to his 
lands, 


Another diſqualification is that of cover- 
ture. But a wife may do that in effect, which 
ſhe cannot perform nominally. Eſtates * may 
be ſettled to truſtees on the uſes agreed upon, 
with power to her to make an appcintment in 
the nature of a deviſe, which will thus derive 


* 2 And. 12. 

For infanity afterwards is no revocation. (4 Co. 61. b. 
2 Bro. 544.) 05 | 

o Plowd. 261. Swinb. 106. (ed. 1743.) 

? 2 Vez. 610 &c. 2 Bro. 319. 534 &c. tho Ambl. 627 &c. 
ſ-cms contrary. There was an appeal before the houſe of. 
lords in 1727 ca te conſtruction of a particular and contingent 
power 0! ths bert, the huihand having been no party to the deed; 
a cate was ordered to be ſtated for the king's bench, inſtead of 
ordering, as uſual, ihe judges to attend; but the event is not 
tranſmitted. (3 Bro. ca. parl. 308 &c.) 


yalidity, 
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validity.—As to the perſonal eſtate of the wife 
the general law veſting that abſolutely in the 
huſband, it is reaſonable that * his covenant 
ſhould enable her by will to diſpoſe of ſuch- 
property. On the other hand, it may perhaps 
at firſt ſight ſeem ſtrange that his conſent 
ſhould be available to ſubſtantiate her de- 
viſe of /ands to the dilinheriſon, not of 
himſelf, but of the wife's heir. His 
agreement, however, not only is neceſſary 
to bind himſelf to preclude tenancy by the 
curteſy, but if it reſt in agreement only, this 
will not bind the heir. To effect that pur- 
poſe, the huſband muſt part with the legal 
eſtate to truſtees, and then the execution of 
the power by the wife, (inſtead of being a le- 
gal deviſe within the prohibition of the ſta- 
tute) becomes an appointment of a truſt, be- 
neficial, or equitable intereſt. If a feme co- 
vert having ſuch power of appointment by 
deed or will, execute it by an inſtrument pur- 
porting to be her will, this * will have the fame 
liberal conſtruCtion as other teſtamentary diſ- 
poſitions. But it is neceſſary that the ap- 


pointee, 


Vol. I. 438. 7 2 Bro. 544. 2 Vez. 612, 
t Ibid. & 1 Vez. 139. tho 1 Eq. ca. abr. 296, 7. ſeems contra. 
ry. The two caſes laſt cited were of perſonal property. But that 


makeg 
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pointee, in order to convey any intereſt to his 
heir, ſhould, like © other deviſees, ſurvive the 
teſtatrix ; tho ſuch appointee is to take under 
the power, and tho it would be otherwiſe if 
ſhe had elected to execute the appointment by 
deed. The reaſon is, that a teſtamentary 
diſpoſition is amoulatory, that is, revocable 
and wholly inefficacious, during the life of a 
teſtator. 


With reſpect to the eftate or intereſt of the 
deviſor, it ought to be ab/olute, not determin- 
able by his death, nor inheritable in a peculiar 
line or channel of deſcent, as eſtates tail. But 
under the title occupancy, I have before ſhewn 
that deſcendible freebolds are deviſable. Alſo, 
if a man is inmediate donee or purchaſer in tail, 
with remainder to himſelf in fee, and has no 
iflue, there is no occaſion for him to deſtroy 
thc eſtate tail in order to ſubſtantiate his dee 
viſe; becauſe it ceaſes at the time the will 
takes effect. But if he is tenant in tail by 


makes no 1 in this queſtion, viz. whether an appointee 
dying before a teſtatrix cn convey any intereſt to his repreſenta- 
tive, admitting that in the caſe of a mere will, (independent of 
any power) the deviſe or legacy would be lapſed, 

u Polt. 350, 1. 


deſeenty 


d:ſcent, with remainder to himſelf in fee, the 
caſe is different. For here the deſcendant, 
who is heir of the body of the firſt donee in 
tail, has a title paramount the deviſe. 


Farther, the explanatory act of Henry the 
eighth, above referred to, which expreſsly im- 
powers coparceners and tenants in common to 


deviſe, implicitly excludes jointenants, where 
the right of ſurvivorſhip takes place of the 
title under the will. Therefore it has been 


* adjudged, that where there were two join- 
tenants in fee, and one deviſed his intereſt, 
and then in his life time a ſubſequent partition 
was actually made of the premiſes, yet nothing 
paſſed by the deviſe. 


Laſtly, landed eſtate, acquired after the 
time of making the deviſe, will not paſs 
thereby. Therefore it has been determined”, 
that if a man deviſe all the lands, tenements, 
and eſtates, whereof he ſhall be poſſeſſed at 
the time of his deceaſe, and afterwards pur- 
chaſes new acquiſitions, that he had not con- 
tracted for, when he made his will, thoſe ſo 


z Burr, 1488, Y 1 Sal. 237, 8. 


acquired 
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acquired will not paſs. This has ſometimes 
been attributed to the words of the former 
ſtatute of Henry the eighth, which ſays, that 
perſons, * having lands, may deviſe. It * does 
not however depend on the force of the lite- 
ral expreſſion, but on a will's being conſidered 
as a conveyance, operating by way of appoint- 
ment, which it is neceſſary a man ſhould have 
a power to make, at the time of making it, 
In the caſe juſt alluded to of lands acquired 
after the date of the will, it was allowed *, 
that if there had been a republication, the 
new purchaſes might well have paſſed. And 
* leaſes for years, it is ſaid, will paſs by a will, 
made before the purchaſing thereof; but * not 
copyholds, 


* There are ſeveral authorities, that if a man deviſe land, be 
afterwards diſſeiſed, and die, the land will not pals; for his eſ- 
tate was turned to a right. (11 Mod. 128, Fitzg. 230. 1 Mod. 
217.) Bat fince the reaſoning of the court, (3 Durn. & Eaſt 
93—98.) this point perhaps would be differently determined. 

Cow p. 90. d 1 Sal. 238. 

© 1 Wms. 575. 3 Wms. 169. n. It is otherwiſe, where 
a leaſe for years is ſurrendered and renewed after the date of the 
will. Such new leaſe might be called a part of the teſtator's 
perſonal property, which in general paſſes by a will, tho acquir- 
ed after the date. But the defeaſance of the bequeſt in this caſe 
is referred to different principles, viz. the heads of revocation or 


ademption. (2 Atk. 593 Kc. Bro. 264) 
dx Durn. & Eaſt 438. n. 


II. 
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II. I proceed now to ſome conſiderations 
on the perſons taking by deviſe ; which to- 
pic, as well as others relating to this ſubject, 
has been partly anticipated in our former diſ- 
quiſitions. A deviſe is good to a perſon, de- 
ſcribed with ſufficient certainty, tho he does 
not take immediately upon the death of the 
deviſor ; as © to ſuch of the daughters ut a 
kinſman, who ſhould within fifteen years 
marry with one of the deviſor's name. Where 
* a deviſe was to the i, of J. 8, who had 
then a daughter, and afterwards had a ſon 
born, it was decreed that both the children 
ſhould take eſtates for life. Here alſo we 
may note, that © a deviſe to a perſon by a 
wrong appellation, if the deviſee is known by 
it, will be ſufficient, as a good name of pur- 
chaſe. - It is a poſition of fir * Edward Coke, 
that to intitle a perſon to take by purchaſe 
under the deſcription of heir ſpecial, ſuch 
perſon muſt be heir general alſo : as if the li- 
mitation be to the heir male of A, a grandſon 
could not take, in caſe there was living a 
grandaughter, whoſe father was an elder bro- 
ther of the claimant's father ; for then the 


T. Ray. 82. 72 Vern. 545. 
8 Godb. 17. d 1 Inſt. 24. b, 


grandſon, 
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grandſon, tho he might be heir male, would 
not be the very and perfect heir general, would 
not anſwer both the neceſſary deſcriptions, 
The * reaſonableneſs of this ſcrupulous preci- 
fion has been juſtly queſtioned by one of the 
greateſt judges, that ever preſided in a court 
of equity. But principles of general reaſon 
are not always the criterion to try technical 
and traditional rules of eſtabliſhed law. And 
this rule I take to be ſo far eſtabliſhed, as to 
deviſes, that a deviſee in fee claiming as ſpe- 
cial heir muſt alſo be heir general; but if the 
limitation be to a ſpecial heir in tail, as to the 
heirs male of the body of J. 8, the deviſe ſhall 
prevail, tho ſuch deviſee be not alſo general 


heir. 


J ſhall next mention a rule, which has 
alſo, in vain, been attempted to be in- 
validated, viz. that where lands are de- 


iz Vern. 733. See 1 Inſt. 24. b. n. 3. contin. to 34.4. & 
164. a. n. 2. (13th ed.) 

* Prec. ch. 589, 590. 8 Vin. abr. 317, 8. 

! Br. t. noſme pl. 40. Burr. 2615—2628.—— A deviſe to 
the right heirs of hy/band and wife means heirs of both, as a child 
or grandchild, being heir of both, (1 Durn. & Eaſt 630 &c.) 

n Wms. 399. 

Pl. 340. 10 Mod. 98, 9g.——Even tho the prior deviſee is 
the deviſor's heir at law, and leaves iflue, ſtill the eſtate veſts 
immediately in the ſecond deviſee. (Dougl. 344. n.) 


viſed 
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viſed to J. 8. and his heirs, or to J. 8. 
and the heirs of his body, and the deviſee 
dies in the life time of the deviſor, the heir, ge- 
neral or in tail, of the deviſee, will have no- 
thing by the will ; becauſe nothing veſted in 
the anceſtor, from whom he 1s to claim by 
deſcent, but it is a lapſed deviſe. The rigid 
adherence to this rule is very ſtriking in the 
following caſe. A * deviſe was to A. and his 
iſſue, remainder to B. and his iſſue, remainder 
to the heir of A: A. died without iſſue in the 
life of the deviſor, and B. died in the life of 
the deviſor, leaving iſſue, the defendant in 
the cauſe, who was alſo the heir of A, and 
the plaintiff was the heir of the deviſor : it 
was adjudged, that th: defendant could nei- 
ther take the eſtate tail, as heir of the body of 
B, nor an eſtate in fee, as heir of A; and that 
the interpoſition of the eſtate tail to B, betwixt 
the eſtate tail, limited to A, and the remainder 
in fee, limited to his right heirs, made no dif- 
ference ; becauſe notwithſtanding ſuch mean 
remainder, the word * heirs” is properly a 
word of limitation of eſtate, and the fee ſimple 


Wms. 397: 


ought 
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ought to have veſted, if at all, in the anceſtor, 
to whom a freehold intereſt was appointed by 
the ſame deviſe. But it is not neceſſary that 
the anceſtor, if he ſurvive the deviſor, ſhould 
enter into the lands deviſed. For the uſe is 
executed in him without entry, and ſo the 
eſtate is tranſmiſſible to his heir. Moreover, 
if * lands be deviſed to A. and his heirs, in 
truſt for B, and A, the deviſee in truſt, die in 
the life of the deviſor, the courts of equity 
will ſupport the intereſt of B, and will con- 
ſider A.'s heir as a truſtee in his room. Or? 
if a deviſe be to A. and B. and their heirs, 
which is a deviſe in jointenancy, and A. die 
in the deviſor's life time, B. ſhall take the 
whole. Alſo if a man deviſe to A. for life 
or in tail, remainder to B, and A. die in the 
deviſor's life time, or renounce the deviſe, or 
the prior deviſe is void, the remainder ſhall 
take immediate effect. 


It has been determined, * that a deviſe to A. 
and his brothers ſucceſſively, but not to be en- 


P See 2 Vern. 468. 

4 Carter 4. 1 Sal. 238. Fitzgib. 231. 

Plow. 344. 1 Cro. 423. 1 Co. 101. a. 2 Verb. 723. 
Dougl. 337. 

* 10 Mod. 103, 4. 


tered 
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tered upon or enjoyed by any of them until 
after marriage, was good; and that A. ſhould 
after his marriage enjoy it firſt for his life, 
then the ſecond brother, and then the third. 
For being between brothers, the common law 
was a guide to the expoſition of the word 
* ſucceſſively,” eſpecially as it was found by 
verdict, that A. was the eldeſt brother. But 
it was ſaid, that a deviſe to A. B. and C, to 
take ſucceſſively, would be void for the un- 
certainty. | 


Another general queſtion of uncertainty, 
affecting the whole intereſt of the deviſee, 
ariſes, where an eſtate is limited over on 
a contingency, depending on, and deſcribed 
as ſubſequent to, a ſuppoſed fact, which never 
takes place. Such a * cauſe (as lord Manſ- 
field once expreſſed himſelf) was pleaded in 
the days of antient Rome, by Scævola and 
Craſſus, between Curius and Coponius, and 
much agitated in modern times in the courts 


t Burr. 1623, 4. where Cic. de orat. lib. i. and his oration 
pro A. Czcina are cited. The principle, that where a prior 
deviſe fails, a ſecond ſhould take effect, was very early recogniſed 
in our law; as a deviſe to a monk, or to a perſon not exiſting, for 
life, remainder over, the remainder is good. (Yearb. 9 H. VI. 
24. b.) A caſe, ſimilar to Jones and Weſtcomb, occurred Eaſter 
term 14 G. III. and was ſimilarly determined. (Cowp. 40 Kc.) 


Vol. II. A a of 
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of Weſtminſter-hall in the caſe of Jones and 
Weſtcomb. A man, believing, when he made 
his will, that his wife was pregnant, deviſed 
his eſtate to the child ſhe was pregnant with, 
and if ſuch child ſhould die under age, then he 
deviſed it over. The woman was not with 
child. The queſtion was, whether the deviſee 
over ſhould take: and it is ſo much of the 
fame kind with the {imple and uncomplicated 
caſe, juſt noticed, (that a prior deviſe failing, 
a remainder ſhall take effect) that one may 
reaſonably wonder, ſo much doubt ſhould have 
been entertained. The Roman centumviri 
at once; and the Engliſh tribunals finally de- 
cided, that the intent, tho not expreſſed, muſt 
be conſtrued to give the eſtate to the ſubſtitute, 
unleſs a poſthumous child lived to be of age 
to diſpoſe of it. Conſequently no poſthumous 
child having ever exiſted, the ſubſtitute was 
intitled. This matter the more properly falls 
in among conſiderations concerning the per- 
ſons taking by deviſe, becauſe it ſeems to have 
been an argument of Scævola, that he was a 
diſtant object of the deviſor's bounty ", © quz 
Het ſecundum poſthumum et natum et mortuum 
- bares mſtitutus,” | 


* Cic. de orats I. i. c. 39. 
Corporations 
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Corporations in general, ſole and aggre- 
gate, eccleſiaſtical and temporal, are incapa- 
ble of being deviſees of lands, (and indeed of 
acquiring them by any means) unleſs they 
have a licence to purchaſe in mortmain, 
which it is“, univerſally, the king's preroga- 
tive to grant; and as to lands holden of an 
intermediate lord, his conſent alſo is required. 
But deviſes, falling within the idea of chari- 
table uſes, are valid; and the due application 
of ſuch bounty has been long ago provided for 
by the legiſlature. The laſt * mortmain act, 
as it is called, lays a reſtraint, or rather cer- 
tain regulations, on the alienation of lands, or 
money to be inveſted in lands, to bodies po- 
litic, except the univerſities and colleges 
therein, and the foundations of Eton, Win- 
cheſter, and Weſtminſter, with a proviſo, 
however, limiting the number of advowſons 
allowed to be purchaſed by any ſuch houſe of 
learning. 


* 2 Inſt, 2. b. 2 Inſt. 55. 7 Kitchin of courts 279. 

* St. 43 El. c. 4. fully commented upon, with adjudged 
caſes, in a book of authority, called « Duke's law of charitable 
uſes,” publiſhed with fir F. Moore's reading on the ſtatute. 
Tenant in tail may deviſe to a charitable uſe, without a fine. 
(Duke 84. 110.) But ſuch will muſt be atteſted by three wit- 
neſſes. (2 Wms. 259.) 

* St. 9 G. II. c. 36. 
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Laſtly, there was till lately another diſqua- 
lification, which affected and incapacitated 
both deviſors and deviſees, holding commu- 
nion with the church of Rome, and which 
was enacted by ſeveral of the ſtatutes to 
prevent the growth and danger of popery. 
That perſuaſion, inſtead of growing, hath long 
been on the decline ; whereupon, by the late 
acts, the diſability, ſpoken of, as well in de- 
viſors as deviſees, ſeems effectually removed, 
provided ſuch perſons take an oath and de- 
claration preſcribed, for the ſecurity of the 
government. 


III. I proceed now thirdly to the intereſ 
deviſed. It has been before remarked, that a 
will has a more favourable conſtruction than 
a deed, ſo as to effectuate the intention of the 
deviſor. 


I. This appears very conſpicuouſly in the 
modes of expreſſion, by which the courts have 
allowed a fee fimple to paſs in a deviſe, abat- 
ing of that ſtrictneſs which is requiſite in 
deeds, where it is for the moſt part neceſſa- 


d St. 18 G. IH, c. 60. & 31 G. III. c. 32. 
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ry to inſert words of inheritance. Thus if 
a man deviſe twenty acres to another, and 
that he ſhall pay to his executors for the ſame 
ten pounds, hereby the deviſee hath a fee fim- 
ple by the intent of the deviſor, tho ſuch ſum 
amount not to the value of the land. The 
reaſon is, becauſe the deviſee is to pay at all 
events, and hemay die, before he repays himſelf 
out of the eſtate; in which caſe he would be a 
loſer by the deviſe, if he was not to have a fee 
If * therefore the will direct the payment to 
be out of the profits of the land, then the de- 
viſee cannot loſe by the will, and therefore 
only an eſtate for life paſſes. In like manner, 
a deviſe, ſubject to the payment of an an- 
nuity, will amount by conſtruction to a fee. 
Another expreſſion, creating a fee, without 
any words of inheritance, is the term 


IInſt. 9. b. & n. 2. ibid. 13th ed. 3 Durn. & Eaſt 356 &c, 

4 2 Vern. 106. T. Jon. 107. 2 Rol. 80. Pol. 539. 

' 6 Mod. 106. 1 R. A. 835. 2 Atk. 38. 2 Vez, 614. 
1 Vez. 228, 9. Cowp. 659. Doug. 763.— The word © in- 
tereſtꝰ is equivalent. (Doug. ibid.) So a deviſe of the de- 
viſor's eſtate at A. will paſs a fee, without ſaying, as in the for- 
mer inſtances, all his eſtate. 1 Durn. & Eaſt 411 &c.) The 
word © gates in the plural number, is equivalent toeſtate, and 
will carry a fee, unleſs either of them are coupled with other 
Words of a different tendency; (2 Durn. & Eaſt 656 &c.) tho 
Lord Hardwicke thought, in the plural its effect might be diffe- 
rent. .(1 Vez. 229.) 


Aa 3 © eſtate:” 
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« eſtate:” and afterwards the rule was ex- 
tended to caſes, where words of locality were 
added. The words * whole remainder ' 
have alſo been conſtrued to convey the inhe- 
ritance. So if lands be deviſed to J. S. i 
perpetuum, or to give and to fell, or in fee 
ſimple, or to him and his aſſigns for ever, 
or to him et ſanguini ſuo, or to him and his 
ſucceſſors; the inheritance in fee paſſes. And 
in general, where it diſtinctly appears to be 
the intention of the deviſor to give a great- 
er eſtate than for life, and at the ſame time 
not to limit an eſtate tail, the deviſee will 
have a fee. But there muſt be a ſpecial 
ground; for where the exprefſions denote 
the ſubſtance of the thing, (as the words, 


lands, houſes, meſſuages, tenements, and 


eC.T.T. 158. Ld. Raym. 1324. 
e 1]Inſft. 9. b. 3 Cro. 129, 130. Cowp. 659. 1 R. A. 835. 

2 Cro. 416. TO a man „ and his aſſigns, without ad- 
ding . for ever,“ is ſaid to carry only an eſtate for life. (1 Inſt. 
9. b.) But words of perpetuity are tantamount to words of li- 
mitation. (Cowp. 306.) 

Ferk. 5 555 Kc. 

1 Cowp. 235. 306. 657. Dougl. 759—764. 1 R. A. 844 
—— There has been a difference of opinion among learned 
Judges on the word “ hereditaments,”” tho the prevailing no- 
tion ſeems to have been that it would carry a fee, (3 Mod. 229. 
11 Mod. 102. 1 Sal. 239.) But the doubt remains unſolved 
(3 Durn. & Eaſt 360.) 9 

* the 
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the like) and not the deviſor's intereſt there- 
in, there ought to be words of limitation uſed 
to conſtitute a fee, tho that probably in moſt 
caſes was the intention, but ſtill the general 
rule of law muſt here prevail. 


2. The intention of the deviſor is equally 
favored in creating an eſtate tail ; which may 
be effected in a deviſe without thoſe appro- 
priated expreſſions, requiſite in deeds, Thus 
* a deviſe to a man and his heirs male, without 
adding “of his body,” forms an eſtate tail in 
a will. So a deviſe to J. S. and his iſſue, 
or the like, without uſing the word © heirs,” 
will paſs a fee tail in a will, If "it be to J. 8. 
and his children, and he hath none born at 
the time of the deviſe, it is an eſtate tail, 
But if there be children then born, they take 
jointly with their father for life only. Some- 
times alſo an eſtate tail will ariſe in a deviſe, 
by what ſeems a more diſtant implication. As 


* 1 Inſt. 27. a. 1 R. A. 835. 1 Vent. 229. 

m 6 Co. 17. a. b——A deviſe to A. for life and then 70 his 
children and their heirs, and if he die without iſſue, to the de- 
viſor's daughters and their heirs, conſtitutes two contingent re- 
mainders in fee. (Dougl. 264 &c.) But without words of limi- 
tation ſuperadded to the word “ children,” it is an eſtate tail: 
tho coupled with other words, ſeemingly applicable to create a 
fee. (Dougl. 321-324.) . 

Aa 4 if 
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* if lands be deviſed to A, and if he die 
without iſſue, then to remain over to another, 
A. will take an eſtate tail, and that, according 
to fir Matthew Hale, altho the words * for 
life are added after the deviſe to him. So 
alſo where the teſtator deviſed, that if Wil- 
liam (who was his eldeſt ſon and heir) ſhould 
happen to die, and leave no iſſue of his body 
lawfully begotten, then he gave and bequeath- 
ed all his lands of inheritance (locally deſcri- 
bed) to his younger ſon, it was the opinion of 
the judge of aſſize, that the eldeſt ſon and heir 
took an eſtate tail, by implication, under the 
will, tho there was no expreſs deviſe of any 
kind to him. On the other hand, words pe- 
culiarly appropriated to convey a fee ſimple, 
have, by the conſtruction given to ſubſequent 
expreſſions, been abridged, and the deviſe has 
been holden to convey an eſtate tail. A“ teſ- 
tator deviſed his lands to his wife for life, re- 
mainder to his fon Henry for life, remainder 
to his fon George and his heirs for ever, and 


®* 1 R. A. 837. 3 Mod. 123. 1 Vent. 230, 


Com. 373, 4- 
C. T. T. 1, 2.— There are many ſimila inſtances in mo- 


dern reporters, where the word © heirs has been qualified by 
other parts of the will, ſo as to effectuate the intention of the de- 
viſor in creating an eſtate tail. (3 Wilſ. 244, Cowp. 234- 


410. 833. Dougl. 266, 7. 757.) if 
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if he died without heirs, then to his daugh- 
ters Catharine and Jane. The queſtion was, 
whether George took a fee ſimple, or only an 
eſtate tail. It was urged, that where a deviſe 
is to a man and his heirs, and if he die with- 
out heirs, remainder over to another, who is 
or may be the deviſec's (collateral) heir at law, 
the firſt limitation ſhall be conſtrued an intail, 
and not a fee; but where the ſecond limita- 
tion is to a ſtranger, it is merely void, and the 
firſt limitation is a fee fimple. And in this 
caſe it was determined, that George took on- 
ly an eſtate tail. The difference, that was 
taken, was ſaid by the court to be right, and 
the reaſon of it to be, that in the latter caſe 
there was no intent appearing to make the 
words carry any other ſenſe, than what they 
import at law; but in the former, it is im- 
poſſible that the deviſee ſhould die without an 
heir, while the remainderman or his iſſue con- 
tinue: and therefore the generality of the 
word “ heirs” ſhould be reſtrained to heirs 
of the body ; ſince the teſtator muſt know, 
that the deviſee could not die without an heir, 
while the remainderman or any f his poſteri- 
ty ſurvived, 


On 


362 Of title by deviſe. LECT. 31. 


On this third head of the intereſt deviſed, 
I muſt advert to * the recent judicial conſtruc. 
tion put on the familiar expreſſion, © all the 
teſtator was worth; which was determined 
to paſs real, as well as perſonal eſtate. 


It is laid down in a reporter, whoſe authori- 
ty has of late been often queſtioned, that if one 
deviſe all his lands and tenements, only free- 
holds, and not copyholds, ſhall paſs. Certain- 
ly, if there were no ſurrender of the copyholds, 
the court will not without reaſon ſupply that 
defect. But if they were ſurrendered, it ſeems 
highly unreaſonable to ſay, they ſhall not be 
included in ſuch a deviſe. In another book 
of more approved credit, we find, that if one 
having freehold eſtates and terms for years, 
deviſe all his lands, the freehold eſtates only 
will paſs. But this opinion is invalidated, if 
not exploded, by the reaſoning and deciſion 
in more recent authorities. 


In this copious ſubject of title by deviſe, 
there are too many particulars to be all diſ- 


4 1 Bro. 437. "1 Atk. 560. 
* 3 Cro. 293. * Ambl, 356 Kc. 1 Bro, 78. &c. 
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tinctly touched upon: ſome others of which, 
however, I ſhall ſelect for curſory obſerva. 


tion. 


We have before ſeen, that feoffments, fines, 
and recoveries, made, levied, and ſuffered, 
without con/ideration, inure to the uſe of him, 
from whom the eſtate proceeds, and enable 
him to declare the uſe to others, at his will 
and pleaſure, within the rules preſcribed by 
law. But a deviſe imports conſideration ; 
or rather the defe& thereof is in this caſe im- 
material : it cannot be averred to be to the 
uſe of any perſon not named, but inures 
to the proper uſe and behoof of the de- 
viſee. ; 


By the ;ſtatute of frauds, as I have already 
mentioned, a deviſe of lands mult be atteſted 
by three v/ itneſſes at the leaſt, that is, they 
muſt, in the preſence of the deviſor, ſubſcribe 
their atteſt ation, that it was executed by him 
as his will. If he was in a ſituation to be 
able to ſa: them ſubſcribe, it is ſufficient, 
without proof, that he actually ſaw it: but if 
he was in ti ſtate of inſenſibility at the time of 


"4 C9, 44 * Dougl. 241244. 
their 
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their ſubſcribing, tho corporally preſent, the 
will is not exccuted purſuant to the ſtatute. 
Such preſcribed authentication is requiſite not 
only to paſs a freehold or inheritable eſtate, 
but ” alſo effectually to bring a charge upon 
lands, deſcending in fee ſimple. For a will, 
not atteſted as the ſtatute of frauds ordains, 
ſnall not paſs any intereſt in freehold lands, of 
which the heir, as heir, would otherwiſe have 
had the benefit. Theręfore, tho a term of 
years is part of the perſonal eſtate, and a be- 
queſt of it need not, generally, be atteſted by 
witneſſes, yet where * a man was poſſeſſed of 
a long term of years, and afterwards purchaſed 
the inheritance of the ſame premiſes, and then 
by a will unatteſted deviſed the eſtate, it was 
holden not to be a good deviſe, to paſs even the 
term; becauſe this was not a term in groſs, 
but ſuch as would attend the inheritance. A 
* will made beyond ſea, of lands in England, 
muſt be atteſted, as the ſtatute directs : and 


Y 2 Wms. 295.——But by way of power, land may be 
charged by a writing, purſuant to the power. [2 Ack. 274.) 
And if by a will duly atteſted land is charged to a ſpecific amount, 
or generally with legacies, this it ſeems will intitleperſons claim- 
ing diſtributive parts or legacies under an unaiteſted codicil, 
(1 Wms. 423.) 

5 2 Wms. 236. 2 Wms. 295. 


an 
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an opinion ſeems to prevail, that *. the ſame 
atteſtation is neceſſary, if the lands lie beyond 
ſea, in the Aſiatic territories, dependent on the 
Britiſh crown, by reaſon of the general re- 
ception of our laws, in regard to natural born 
ſubjects, in thoſe diſtant provinces. If a * ce/- 
tuy que truſt in fee, (who, as we have before 
ſeen, has ſuch an intereſt in lands, as is unexe- 
ecuted by the ſtatute of uſes) deviſe this truſt 
eſtate by a will atteſted only by two witneſſes, 
it is void as a deviſe, and cannot operate as 
an appointment : and by analogy, an equity 
of redemption ſeems equally within the regu- 
lating force of the ſtatute of frauds ; but not 
the eſtate of a mortgagee in fee even after 
forfeiture, 


Laſtly, a * copybolder in fee, having ſurren- 
dered his eſtate to the uſe of his will, may ef- 
fectually deviſe it, tho there is not the atteſ- 
tation of three witneſſes to ſuch deviſe. Be- 


d Whether this extends to Jamaica, is matter of doubt. 
(Dougl. 38.) 

© 2 Wms. 258. 4 Ant. 294 &c. 

© For it is conſidered in equity as part of the perſonal eſtate. 
Before forfeiture it was formerly deemed not a deviſable intereſt, 
(z Ch. ca. 8.) But this ſeems now a very queſtionable doctrine. 

f 2 Atk. 37, 38. 


cauſe 
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cauſe here the lands paſs by the ſurrender, and 
not by the will; and the ſtatute is reſtricted 
to freehold eſtates only. A * will therefore, 
received as ſuch by the eccleſiaſtical court, 
will direct the ſurrender of a copyhold. And 
"if the copyhold be in truſt, and the ceftuy que 
truſt cannot conſequently ſurrender it, yet his 
intereſt may be deviſed, 


I have before mentioned the republication of 
a will. This is neceſſary to paſs eſtates ac- 
quired after the date of the will, or where 
*an infant attains his age of majority after the 
time of deviſing, or ' where there has been an 
implied revocation. A proper republication is 
by executing the will anew; and“ to render 
this available, the ſame ſolemnities required 
by the ſtatute of frauds at the original exe- 
cution, ought to be obſerved. There are alſo 
indirect or virtual republications. Thus a 
codicil not indorſed on the original will, but 


* 2 Bro. 59. 2 Wms. 258, 9. n. 1. (4th ed.) 

„ * SS t 1 Cro. 493, 4 T. Jon. 136. 
Cowp. 158 &c. * 1 Sid. 162. Poſt 370 &e. 
. = Fitzgib. 229. 

n 1 Vez. 438. 442. 1 Wms. 275. 1 Vez. 493. 2 Wms, 
334. & n. 2. (4th cd.) Cowp. 158 &c, 
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altering parts, and ratifying other parts 
thereof, has been held to amount to a repub- 
lication, ſuch codicil having been made in the 
preſence of three witneſſes. But it ſhould 
ſeem ®, that a codicil, tho executed according 
to the ſtatute of frauds, if it relate only to 
perſonalty, and do not contain an expreſs 
ratification of the will, nor affect the diſpoſi- 
tions thereof, touching the real property, will 
not amount to a republication, ſo as to paſs 
after-purchaſed lands. It appears, however , 
that a reference to a will, in an explanatory 
writing, not called a codicil, but executed ac- 
cording to the ſtatute of frauds, will be con- 
ſidered as a republication. So* where a teſta- 
tor deviſed all his freehold and copyhold lands, 
and afterwards acquired other copyholds, 
which he ſurrendered, ** to the uſes declared 
or to be declared in and by his laſt will and 
teſtament,” this ſurrender was a republica- 
tion, for the effect of conveying ſuch new 
acquiſitions. In which caſe, this general 
doctrine was laid down concerning republi- 
cations, that“ when a man republiſhes his 
will, the effect is, that the terms and words 
of the will ſhould be conſtrued to ſpeak, with 


* 1Vez, 453. » Dovgl, 31. 2 Comp. 130. 
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regard to the property he is ſeiſed of at the 
date of the republication, juſt the ſame as if 
he had had ſuch additional property at the 
time of making his will.” 


It is proper, in the laſt place, to fay ſome- 
thing of the revocations of deviſes, which are 
either expreſs or implied. 


1. As to expreſs revocations, it is enacted 
by the ſtatute of frauds, that no deviſe ſhall 
be revocable, otherwiſe than by ſome other 
will, or by burning, cancelling, tearing, or 
obliterating the ſame, by the. teſtator himſelf, 
or in his preſence, and by his direction and 
conſent. On this clauſe, it has been deter- 
mined, that a ſubſequent will is not a revoca- 
tion of a former, unleſs the ſecond is a good 


3 Mod, 258,——In this caſe the ſecond will was void, not 
being atteſted in the preſence of the teſtatrix. But if a ſecond 
will be void for a reaſon. independent of its execution, as if it 
deviſe to the poor of a pariſh, or to a corporation, incapable of 
taking, ſtill it may revoke a former. (1 R. A. 614.) Theſe 
caſes were prior indeed to the ſtatute of charitable uſes. But the 
queſtion is not whether ſuch bequeſts might be ſupported under 
that law. The decifions, ſuppoſing the ſecond diſpoſition un- 
available, held ita revocation of the former. 


and 
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and perfect will in all circumſtances. This 
is exactly agreeable to the Roman ideas of ju- 
riſprudence, * tunc autem prius teſtamentum 
rumpitur, cum poſterius rite perfectum eſt.” In 
a late caſe, which very much engaged the 
attention of Weſtminſter-hall, the jury by their 
verdict found, that after making one will, the 
deviſor made a ſubſequent one, in which the 
diſpoſition was different from that made in the 
former, but in what particulars was to them 
unknown: then the jury ſay, that they do 
not find that he cancelled or deſtroyed the 
ſubſequent will, but what is become thereof 
they are altogether ignorant. The court of 
common pleas were of opinion in favour of 
the heir at law, except fir William Black- 
ſtone, who expreſſed his diſſent. This judg- 
ment however was reverſed in the king's 
bench, and * that reverſal affirmed by the lords 
in parliament, and the deviſee was holden to 
be intitled under the former will, of which 
there did not appear any ſufficient revocation. 


PD. I. xxviii. t. 3. I. 2, 

1 3 Will. 497 Kc. Cowp. 87 &e. 

* 9 May 1775. The chief baron having delivered the 
opinion of the court of exchequer, correſponding with that of the 
king's bench. 


Vor. II. Th But 
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But where there are duplicates of a will, 
one in the teſtator's cuſtody, the other not, 
the cancelling of that in his cuſtody is an 
effectual cancelling of both. A ſecond will 
was made, revoking all former, and that alſo 
was found cancelled, but ſuch cancelling was 
in this caſe holden not to ſet up and revive 

the uncancelled duplicate of the original will. 


LECT. 31. 


2. As to tacit or implied revocations, to? 
which the ſtatute of frauds is ſaid not to ex- 
tend, 


I. It ſeems to be fully ſettled, that * if a 
man ſeiſed in fee deviſe lands, and afterwards 
convey them by recovery, fine, feoffment, or 
other means, and take back the ſame or a dif- 


* Cowp. 49. &c. Dougl. 40,——In Cowp. 32, lord Mansfield 
argues that there may be accidental cancellations, &c. which 
ſhall not amount to revocations. | 

y 1 Wms. 304. Carth. 81, 

* 3 Will. 12, 13. 2 Atk, 273: tho the feoffment is im- 
perfect for want of livery of ſeiſin: (3 Mod. 260.) or made 70 
the uſe of the will.(1 R. A.614.) —— See alſo Darley and Lang- 
worthy, houſe of lords, 10 June 1774, from decrees in chancery, 
21 Nov. 1767, & 29 April 1569; in which caſe tenant in tail, with 
remainder to himſelf in fee, ſuffered a recovery, ignorantly, for 
- will, and yet it was 

a revocation. 


8 ferent 
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ferent quantity of intereſt in the premiſes, it 
ſhall amount to a revocation. The principle, 
on which this eſtabliſhed doctrine is grounded, 
is, that deviſes are by our law conſidered as 
conveyances by way of appointment. The acts 
ſpoken of are new appointments, and therefore 
revoke the former. The principle has per- 
haps been carried to an unreaſonable length. 
But artificial reaſoning, in proceſs of time, 
muſt have great prevalence in merely pgſtive 
inſtitutions: and it is better they ſhould re- 
main undiſturbed, than to introduce uncer- 
tainty and inſecurity into the title to poſſeſ- 
ſions. Revocations of legacies, charged an 
land, muſt be effected in the ſame manner as 
deviſes of the land itſelf are revoked. To this 
head may alſo be referred © the caſe of the col- 
lege leaſes, (tho as perſonal property not falling 
ſtrictly within the ſcope of this diſcourſe) 
which were ſurrendered, and new leaſes ac- 
cepted, after the date of the will: and it was 
holden, that, as to the leaſes actually renewed, 
it was a revocation, but otherwiſe as to the 
leaſe, which was not perfected by the college 
ſeal. Laſtly, if a man ſeiſed in fee, deviſe in 


Y Cowp. 90. * 2 Atk. 272. 
© 2 Atk. 593. 1 Bro. 264. ant. 348. 41 R. A. 616. 
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ſee, and then make a leaſe for life, this is only 
a revocation, even at lau, during the life of 
the leſſee ; and if, * ſubſequent to his will, he 
mortgage in fee, this alſo is only a revocation 
pro tanto, in the conſideration of courts of 


equity. 


2. As to deviſes of equitable or truſt eſtates, 
it ſeems to have been formerly holden, that 
where the teſtator directed the truſtees to con- 
vey the legal ſeiſin to new truſtees, this would 
revoke a deviſe of the truſt eſtate, as afford- 
ing a preſumption that the teſtator had altered 
his intention, unleſs there was a new publica- 
tion. But the contrary doctrine hath ſince 
prevailed*, that a mere change of a truſtee is 
not a revocation of a deviſe of a truſt eſtate. 
And * where a man contracted for an eſtate, 
and before he completed the contract, deviſed 
the eſtate, and then took a conveyance to 
truſtees in truſt for himſelf and his heirs, this 
was holden to be no implied or virtual revo- 
cation. 


* Sho. ca. parl. 156. | 

Elton & Harriſon in chancery, 25 March, 26 C. II. 
MS. rep. 

s Dougl. 722. > Dougl. 718, 9. 


3. A 
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3. A will of lands may be virtually and im- 
pliedly revoked by a change of circumſtances 
in the deviſor. For if a man make his will, 
and afterwards marry and have iſſue, this 
amounts to a revocation, at leaſt if it be a 
deviſe of all his lands. Here is thought ano- 
ther inſtance of conformity between our teſ- 
tamentary laws and the civil inſtitutions of 
antient Rome. But the birth of a child is 
not of itſelf a revocation; and in“ the for- 
mer caſe alſo, the implied revocation may be 
rebutted, as it is expreſſed, by parol evidence. 


As" to a feme ſole, who makes a will of lands, 2 . & 


then marries, and is under coverture at the tit L i, p 
time of her death, the deviſe is hereby re- 
voked, or, as it was ſaid, countermanded. But p | 
I believe there is no caſe * „where a a man's mar- 


riage, without the birth of iſſue, has been 


holden a revocation. 


The laſt point I ſhall take notice of on this 


multifarious ſubje& is, that by cancelling a 


i x Was. 304. Burr. 2171. Dougl. 39. 

* 1 Wms. 304. ! Dougl. 39. n Dougl. 31—40. 
® 4 Co. 61, b. 2 Bro. 544- 

© Yet it is ſo laid down by De Grey, C. J. 3 Will. 516. 
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ſecond will a teſtator may revive his former 
deviſe, or, if I may ſo ſpeak, revoke his re- 
vocation of it. Thus where two wills were 
found in the teſtator's cuſtody at the time of 
his death, the latter (which revoked the for- 
mer) cancelled, the former uncancelled, the 
court held ſuch former will to be a good and 
effectual deviſe. 


Having in this and the twelve preceding 
lectures diſcourſed (fo far as I thought moſt 
adviſable, and moſt confiſtent with my ge- 
neral plan) on real eſtates, I ſhall in the next 
lecture begin our inquiries into the means of 


acquiring per/onal property. 


” Burr. 8522. Dougl. 46. 


PART THE SECOND. 


DIVISION THE SECOND. 
—— —  — — 
LECTURE KXXXII. 


Of perſonal property, and of the title thereto by 
occupancy. 


AVING in the thirteen preceding 
lectures, according to the limits of my 

plan, treated of real property in various points 
of view, as a principal ſubject matter of the 
laws of England, the remainder of this ſecond 
part of our courſe will be occupied about the 
conſideration of perſonal property, uſually 
ſpoken of under the denomination of goods 
and chattels, and comprehending whatever 
ſpecies of poſſeſſions are not freehold, and not 
capable of deſcending to the heir at law, but 
which, on the owner's death, veſt in his exe- 
: Bb 4 cutor 
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cutor or adminiſtrator, termed his perſonal 
repreſentative, for the benefit, firſt of creditors, 
afterwards of legatees, and laſtly, as to the 
reſidue, either retainable by ſuch perſonal re- 
preſentative, or diſtributable to the next of 
kin. 


The great diviſion of property, into real 
and perſonal, which forms the laws of Eng- 
land, as it were, into diſtinct ſyſtems, is by 
them perhaps more ſtrongly marked, than by 
the civil inſtitutions of any other nation. This 
is to be aſcribed to the different character of 


Our 


Hence landed and perſonal property are almoſt conſtantly 
regarded in two very different lights. For example, hence it is, 
among other rules, that even at this day a creditor by fimple 
contract can obtain no part of his demand from the heir of the 
real eſtate of his deceaſed debtor, however large a patrimony 
may have come to him from ſuch anceſtor by deſcent; nor can 
he ſue the deviſee, in caſe ſuch debtor by ſimple contract de- 
viſes his real property. I ſhall not preſume to dogmatiſe, whe- 
ther our law ought to receive any and what alteration in this 
reſpect. In the mean while, we know, that bend creditors, who 
might always ſue the heir, may now, by ſt. 3 W. & M. c. 14, 
obtain ſatisfaction of their demands againſt the deviſee of their 
debtor ; that by the bankrupt laws real and perſonal property 
forms one aggregate fund towards ſatisfaction of creditors in 
general; and that by the ſt. 5 G. II. c. 7. f 4 eſtates in the fo- 
reign plantations are ſubjected to debts in general, in the ſame 
menner as lands here are liable by the law of England to debts 
by bond or other ſpecialty. This, was the law of Barbadoes, at 
leaſt, before the ſtatute, (2 Ch. ca. 145. 1 Vern. 453.) and 


perhaps 
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our countrymen in different periods of their 
hiſtory, to the general change from a mili- 
tary to a commercial people, from a feudal 
land to ports and ſtreets ſwarming with mer- 
chandiſe, and to that prodigious influx both 
of real and imaginary wealth, which theſe 
latter ages have ſuperadded to the natural opu- 
lence of the kingdom. 


In regard to perſonal property, it is firſt 
neceſſary to ſignal out ſuch chattels as are 
called real, or bear ſome affinity to landed 
eſtates. : 


1. The principal kind of chattels real are 
leaſes for terms of years, of which I have be- 
fore had unavoidable occaſions to diſcourſe; 
but as to the means and power of diſpoſing 
of them by will, and the ſucceſſion to them 
in caſes of inteſtacy, they fall under the rules 
of other perſonal property. Under the ſame 
head, a ſyſtematical * writer ranks guardign- 


perhaps of ſome other colonies. (2 Vent. 358.) Ss far are 
creditors hitherto favored in recovering their demands out of 
the real property of their debtors. 

> Wood's Inſt. b. ii. c. 5. 


ſhip, 
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ſhip, (which, ſince the abolition of feudal 
teniures, is rather a truſt or power than any 
beneficial property in lands) the intereſt in an 
advowſon for the next turn, and the intereſt 
of creditors coming into poſſeſſion of lands 
by ftatute merchant, ſtatute ſtaple, or elegit; 
which beneficial title, as I have formerly re- 
marked, might with more propriety be claſſed 
among freehold eſtates. 


2. Of chattels bearing an affinity to landed 


eftates, it muſt be obſerved, that charters or 


evidential muniments concerning freehold, are 
very diſtin from mere perſonal goods, and 
are even capable of being intailed together 
with the land, to which they relate. The 
property of fuch charters veſts in the heir, not 
in the perſonal repreſentative, of the deceaſed 
proprietor of the eſtate: and if lands are 
aliened in fee, theſe muniments, as incident 
thereto, belong to the alienee and his heirs. 
A bill © was brought in chancery, ſuggeſting, 
that an antique horn with an old inſcription 
had immemorially gone with the plaintiff's 
eſtate, and was delivered to his anceſtors to 


© z Inft. 20. a. 21 Vern. 273. 


hold 
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hold their land by, and praying that it might 
be reſtored : the lord keeper was of opinion, 
that if the land was of the *tenute called cur- 
nage, the heir was intitled to this monument 
of antiquity af /aw. But * if the writings of 
an eſtate are pawned or pledged for money 
lent, ſuch charters in the hands of the creditor 
are to be conſidered as chattels; and in caſe 
of his deceaſe, they would go to his executor 
or adminiſtrator, becauſe ſuch perſonal repre- 
ſentative would be intitled to the comes ac- 
cruing from the loan. | 


There are many other things, (beſides the 
writings relative to an eſtate in lands) which 
appear to be of a perſonal or chattel kind, and 
which nevertheleſs ſhall deſcend to the heir, 
and not go to the executor. Such are things 
annexed and fixed to the freehold, which in 
ſome meaſure are neceſſary for the enjoyment 
of the inheritance, and which greatly contri- 
bute to its value, as wainſcot in a houſe, and 
the poſts and rails of an incloſure. Such alſo 
are pigeons in a dovehouſe, deer in a park, 


* 1 Inſt. 107. 4. © Noy max. 50; 
and 
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and * fiſh in a pond, which are called Beir- 
homs, and go with the inheritance, to the 
heir. It is ſaid, * that if a man be ſeiſed of a 
houſe, in which, by antient cuſtom, there are 
divers heirlooms deſcending together with 
the houſe, he cannot deviſe them away by 
will. But the authority, in the margin of 
the book referred to, being prior to the ſta- 
tute of wills, he might, I ſhould apprehend, 
ſince that time, deviſe ſuch heirlooms diſ- 
tin& from the houſe, if he has a deviſable in- 
tereſt in the houſe itſelf. It ſeems matter of 
law, what ſhall be accounted proper heir- 
looms, and as ſuch ſhall go to the heir, in- 
ſtead of the executor, on being undiſpoſed of 
by their former owner. But any * teſtator 
may by his will conſtitute a ſort of qua, heir- 
looms : that is, he may deviſe an eſtate and 
capital manſion, with the plate and furniture 


© Therefore 1 Hawk. 94. that larciny may be committed by 
taking fiſh in a pond, ſeems, as a general point, erroneous. (Ow. 
20. Foſt. 366. & n.) The ſt. 9. G. I. c. 22. makes it a capital 
felony for perſons, armed and in diſguiſe, unlawfully (not felo- 
niouſly) to ſeal fiſh &c. Stealing fiſh in ponds or other waters 
is made by ſt. 5. G. III. c. 14, a tranſportable offence, but not 


felony. 
d 1 Inſt. 8. a, i x Inſt. 185. b. 
* 32H. VIII. c. 1. II Bro. 274 &c. 
there in, 


Lr. 32. thetitle thereto by occupancy. 381 


therein, in ſtrict ſettlement, ſuch plate and 
furniture to be enjoyed, together with the 
houſe and eſtate, unalienably by the deviſees, 
in ſucceſſion, ſo far as the law will allow. 


The law does not favor a ſeverance of the 
property in trees from the landed inheri- 
tance : yet tenant in fee ſimple may alien them 
diſtin& from the land, and they will accord- 
ingly paſs to the alience, and, if he die, to his 
perſonal repreſentative, with an implied power 
of felling them at pleaſure. But“ a ſale by 
tenant in tail of the trees ſtanding on his eſtate 
would not be effectual without docking 
the intail, unleſs they are actually felled in 
the life time of ſach tenant, for otherwiſe 
they deſcend with the land to the iflue in 
tail. 


Fruits growing on trees, the natural pro- 
duce of the earth, and things, which proceed 
annually of themſelves, without human labor 
and induſtry, tho they may be meliorated by 
attention, go with the ſoil to the heir, and 
are not part of the perſonal effects. But corn 


= Hob. 173. 11 Co. 50. a. 
Went. off. exr. 59. 1 R. A. 728. 


and 
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and hops, which are generated by the toil 
and expence of the huſbandman, and whate- 
ver elſe the law terms * emblements, are chat- 
tels: they paſs, if unbequeathed, to the per- 
fonal repreſentative of the deceaſed proprietor 
and if he had but a particular eſtate in the 
land, (leſs than and carved out of the fee 
fimple or inheritance) after the determination 
of that eſtate, the reverſioner has no claim to 
them, unleſs ſuch tenant's intereſt was put an 
end to by his own voluntary act. 


While I am thus diſtinguiſhing chattels 
real, and thoſe bearing an affinity to real pro- 
perty, from mere perſonalty, I cannot forbear 
mentioning, that, in courts of equity, money to 
be laid out in land is conſidered as land, and 
land to be ſold as actually converted into money; 
and either of them accordingly will reſpec- 
tively paſs to the heir or perſonal repreſen- 
tative, as will be noticed again hereafter. 


There is ſpoken of, in a book * of credit and 
authority, a very ſingular kind of property, 
which ſhall go to the executor, and not to the 


© Lit, $68. 1 Inſt. 55. b. & n. 1, 2. (13thed.) 3 Cro. 515- 
? Wentw. off. exr. 56. 


heir, 


LECT. 32. the title thereto by occupancy, 383 


heir, namely a captive or priſoner of war : that 
is, the perſonal repreſentative would be in- 
titled to the ranſom. This * muſt, of courſe, 
be underſtood of a capture made by private 
ſhips of war, or by virtue of letters of re- 
priſal. 


Corporations /o/e cannot, without alleging 
a ſpecial cuſtom for that purpoſe, (which 
gives this capacity, for inſtance, to the cham- 
berlain of London) take goods or chattels, to 
be tranſmitted by ſucceſſion : but the per- 
ſonal repreſentative of ſuch owner, being a 
corporation ſole, as of a biſhop, would by law 
be intitled to the perſonal property ſo beſtow- 
ed, and not the new biſhop. The caſe is dif- 
ferent in corporations aggregate: neither in 
regard to them is there any difference between 
their real and perſonal property, as to the ſuc- 
ceſſion thereto : both their lands, and all their 
chattels indiſcriminately, paſs by ſucceſſion to 
and through the ſeveral generations of men, 
who for the time being compoſe the incorpo» 
rated ſociety. 


4 2 Bl. comm. 492. + "1 Inſt.g.a.n.1.(13th ed.) 
4 Co. 65. a. 


1 pro- 
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I proceed now briefly to mention certain 
general diſtinctions, which prevail in reſpe to 
mere perſonal effects. 


I. The fame diviſion of property, into cor- 
Poreal and incorporeal, holds in regard to per- 
ſonalty, as hath been formerly noticed con- 
cerning hereditaments. A proprietary intereſt 
in the funds, in money banks, public under- 
takings, all cho/es in action, (of which I ſhall 


_ preſently ſpeak) credits, various other rights, 


and conſequently the greateſt part of reputed 
perſonal wealth, at leaſt in this country, is of 
an incorporeal, ideal nature. 


2. The property in perſonal goods and chat- 
tels is either abſolute, or qualified. 


An abſolute property may ſubſiſt in animals, 
as poultry, ſheep, and the like, as well as in 
things inanimate, as money, plate, and jewels. 
Such animals alſo as are of a baſe nature, and 
unfit for the food of man, as horſes, hounds, 


and ſpaniels, may be ſubjects of an abſolute 


property. For the owner has them com- 
pletely in his power, and they are things of 
merchandiſe and value. 

But 
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But in animals fer nature, and tamed by 
human induſtry and art, a qualified property 
only can be had; which endures as long as 
they are ſubject to control, and until they re- 
ſume their original intractability, wildneſs, and 
roving diſpoſition. It deer eſcape out of a 
park or foreſt, it is not juſtifiable in a keeper 
or foreſter to come upon another's ſoil, for 
the purpoſe of retaking them; but the te- 
nant may maintain an action of treſpaſs. 


The property in perſonal goods and chat- 
tels may likewiſe be either ablolute or quali- 
fied, without any relation to the nature of the 
ſubject matter, but by reaſop of more per- 
fons than one having an intereſt therein, or 
by reaſon of a right of property ſeparated from 
the poſſeſſion. Such qualified property ſub= 
fiſts, where there are jointenants or tenants in 
common of a perſonal chattel, where goods 
are bailed; or delivered for carriage, or ſafe 
cuſtody, or to be wrought by an artificer into 
a different form, where goods are * pledged or 
pawned, or granted conditionally, or diſtrain- 
ed, or demiled; or lent out for a term. Hence 


t See Keilw. 30. a. &c. cited at large Manw. c. iv. $ 8. 


7 


* See Str. 919. 
Yor. II. CA 
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it appears, that perſonal goods or chattels may 
be poſſeſſed or ſued for, either in a man's own 
right, or in the right of another, / in auter droit, 

as it is called) namely as executor, bailiff, or 
the like. 


3. The laſt diſtinction then, which J ſhall 
take notice of, concerning goods and chattels, 
is that which divides them into things in p. 
lion, and things in ation. 


The ſame diſtribution is made by the civil 
and canon laws, under the terms jus in re, and 
jus ad rem. The former is defined, © facul- 
tas homini in rem competens, ſine reſpectu ad 
certam per ſonam the definition of the latter 
is, © facultas competens perſon in perſonam, ut 
aliguid dare vel facere teneatur,” 


With us, things or ch in poſſeſſion are 
hardly ſpoken of, but tor the ſake of introdu- 
cing their contraſt, namely things or choſes in 
action, by which are underſtood ſuch perſonal 
rights as are not in full and actual enjoyment, 
but are recoverable by a ſuit at law. Thus, firſt, 
by action, the ſpecific articles themſelves, which 


* Heinec, elem, jur. I. ii. t. 1. $ 331, 2. 
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are out of poſſeſſion, may be reſtored to the 
proprietor; as if a man wrongfully detains 
| another's deeds or writings. And when“ deeds 

are in the hands of an adverſary, there is no 
lawful way of getting them again, but by an 
action or ſuit. ©* IJyſa etenim paſſidenti rei 
proprietas quam petenti proprior eſſe intelligi- 
tur. It ſhall rather be intended, (faith Lit- 
tleton ) that the poſſeſſor cometh by a dee 
by lawful, than by wrongful, means. Farther, 
the rights of ſuing on a bond, promiſory note, 
policy of inſurance, or other written inſtru- 
ment, are choſes or things in action, tending 
to the profit and augmentation of a man's 
perſonal eſtate. Under the ſame head may 
be included other rights of action, as to re- 
cover debts incurred by contrad, and even 
likewiſe where the object of litigation is to ob- 
tain a ſatisfaction in damages for any perſonal 
wrong and 1njury. 


It is a maxim of the common law, that no 
choſe in action can be granted or aſſigned. 
The policy whereof was to avoid a multipli- 


Y 2 Will. 292. 
Lamb. archaion. 94. Wilk. LL. A. S. 106. 


* $ 377+ . 
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city of ſuits, by preventing thoſe, who would 
not proſecute their right themſelves, from 
transferring it to others of a more litigious 
diſpoſition; and particularly to prohibit the 
granting of pretended titles to great men, 
„ whereby (faith fir Edward Coke) juſtice 
might be trodden down.” Perhaps the rule 
was more general than the miſchief appre- 
hended ; and having relation originally to 
landed eſtates, was afterwards unneceſſarily 
transferred to perſonal property. The doc- 
trine, however, always was, that a choſe in 
action was aſſignable u equity for a valuable 
conſideration. Bills of exchange, and pro- 
miſſory notes, are regularly aſſignable by in- 
dorſement. And if bonds, policies of inſu- 
rance, or even judgments, are in like man- 
ner aſſigned for a valuable conſideration, the 
aſſignee may ſue in the name of the original 
claimant, and the latter will not now be per- 
mitted, even in courts of common law, to 
undo his own transfer, or unconſcientiouſly 
to obſtruct the plaintiff's ſuit. Laſtly, 
where one of the captors of a maritime 


Þ x Inſt. 214. a. 266. a. 
© 1 Wilſ. 211 Kc. But ſales of prizes are made void by ſt. 
20 G. II. c. 24. $4. See 1 Will, 229 &e. 


prize, 
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prize, before the condemnation thereof, 
transferred his proportionate ſhare of the 
Property taken, it was held that the affignee 
might maintain an action for the fame, againſt 
the capturing ſhip's agent, as for money re- 
ccived by him to the plaintiff's ule. 


After this ſuccin& ſurvey of perſonal pro- 
perty, I proceed to the title or means, by 
which the dominion thereof may be ac- 
quired, 


Such acquiſition of property may relate 
either, firſt, to things, which, antecedently 
thereto, had no proprietor, being either not 
exiſting, or © res nullius,” as the civilians 
phraſe it, and by this I mean to be under- 
ſtood the title by occupancy, applied to chat- 
tels: or, ſecondly, it may have reſpe& to 
things, which change their owner; and all 
ſuch acceſſion of right I include under the 
general name of transfer. When this diſ- 
tribution occurred to me, I was not aware 
that I had been anticipated therein : but I 
find * the like diſtinction laid down by Gro- 


* Grot. de j. b. & p. I. ii. c. 3. f 1. Barb, ad loc. 
Cc 3 tius, 
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tius, and his commentator Barbeyrac : © when 
a thing, (fays the latter) which belonged to 
no man, begins to be the property of ſomg 
particular perſon, this is called original ac- 
quiſition : derivative acquiſition is that, by 
which the right of property, already eſta- 
bliſhed, paſſes from one to another.” A few 
obſeryations on the former ſpecies, which de- 
notes the title by occupancy, will engage the 
remainder of the preſent diſcourſe, 


I ſhall not attempta definition, or generaland 
comprehenſive deſcription (otherwiſe than is 
alrcady expreſſed) of this claim by occupancy, 
as referred to perſonal property. Like many 
other complex notions, it is beſt conceived by 
examples. Perhaps it would be difficult pro- 


| perly to add to the ſeveral inſtances ſelected 


by fir William Blackſtone; by ſome of 
which it may appear, that Heineccius gives 
a too narrow account of this mode of acqui- 
ſition, at leaſt as underſtood in our law, 
when he writes, © occupatio eft adprehenſio 


rerum corporalium nullius, cum animo ſibi Ha- 
bendi.“ 


* Comm, b. ii. c. 26, 1 Heinec, elem, jur. I. ü. t. 1. 5 342. 


1. A8 
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1. As to fir William Blackſtone's firſt in- 
ftance, viz. the ſeiſing of the goods and per- 
ſons of enemies, I ſhall find occaſion, in 
the thirty- fourth lecture, to conſider this 
foundation of property with ſpecial atten- 
tion. 


2. As to movables found upon the ſurface 
of the earth or in the ſea, and unclaimed by any 
owner, an imperfect right thereto accrues by 
the finding. No ſtranger can lawfully take 
them out of the hands of the preſent occu- 
pant or poſſeſſor. But a perfect right thereto, 
in caſe they ever had a former proprietor, can 
only be accompliſhed on the principle of their 
being res nullius at the time of the finding, 
eo“ animo objecta a domino, ut ea in numero 


rerum ſuarun amplius eſſe nolit.” 


3. & 4. The appropriation of the benefit of 
the elements, and the capture of wild animals, 
not being game, ſerve, as diſplayed by fir 
William Blackſtone, extremely well to illuſ- 


t Heinec, ibid. 
Cc 4 trate 


* 
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trate the nature of the claim by occupancy, 


But 


5. it is with ſome ſurpriſe, that I find the 
right to emblements referred to this head; 
ſince the perſon, by or under whom they are 
claimed, muſt have had ſome other title, than 
that of occupancy, both to the ſeed ſown, 
and to the land before it paſſed to the heir, re- 
mainderman, or reverſioner. | 


6. & 7. The doctrine of property ariſing 
from acceſſion, and that of confuſion of goods, 
ſeem anomalous caſes, and not much to cor- 
reſpond with the claim of occupancy. But 
the obſervations made thereon by fir William 
Blackſtone were very proper to be introduced 
into ſome part of his elegant compilations, 
and are not neceſſary to be here obſerved upon, 
except by this diſtant alluſion. 


8. The laſt ſpecies of property, which the 
learned commentator enumerates, and molt 
juſtly refers to this head of occupancy, is that 
which is grounded on labor and invention. 
With a view to ſuch property as the author 
has a right to from having produced it, the 

Roman 
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Roman lawyer Paulus", in ſpeaking of the 
ſeveral kinds of poſſeſſions and the means of 
acquiring them, after the words, gue terrd, | 
marique, vel ex hoſtibus capimus, adds, © vel 
que ipſi, ut in rerum naturd eſſent fecimus.” Of 
this kind the moſt diſtinguiſhed and merito- 
fious branch is called /terary property. Be- 
fore a modern determination of the lords in 
parliament, it was generally ſuppoſed, that an 
author had in his own works @ natural copy- 
right, recognized by the law, independently 
of the ſtatute, * which protects ſuch claim. 
But in this inſtance, the maxim, „communis 
error facit jus,” was not allowed to prevail ; 
for that ſupreme judicature decided, that au- 
thors have no other beneficial intereſt in their 
compoſitions than 1s created and conveyed to 
them by that a& of the legiſlature, and the 
protection thereby intended. I fay intended, 
becauſe altho it was urged, that the benefit of 


D. I. xli. t. z. I. 3. p. 21. 

i Burr. 2417“. See Burr. 2303-2417. 

* 8 A. c. 19.— The act ſecures the right for fourteen 
years, and, if the author be then living, for fourteen years more. 
But if during the former term he convey his intereſt, and overlive 
that period, the ſecond term will reſult beneficially, not to himſelf, 
but his aſſignee. (2 Bro. 83, 84.) 


the 
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the ſtatute was a ſufficient remuneration, yet 
unleſs an effectual ſtop could be put to the 
practice of importing cheap, pirated editions 
from Ireland, authors may not only frequently 
go unrewarded, but become conſiderable loſers 
by approved and meritorious publications. At 
leaſt, the ſtatute, which propoſed to make 
ſome recompence for the uſeful labors of the 
learned, ought to have the moſt liberal and 
beneficial conſtruction, and not to be taken 
ſtrictly, on the idea of its founding an invi- 
dious monopoly. Books colorably ſhortened 
are within the meaning of that act of parlia- 
ment. But fair abridgments are not reſtrained 
by it. For they may properly be called new 
books : they are works of invention, learning, 
and judgment ; and are in many caſes of con- 
ſiderable utility. 


Another ſtatute ® gives the ſame kind of 
property and protection to the inventors of 
ingraved prints: which has been conſtrued 
to extend not only to works of mere invention, 


1 2 Ark. 143,—In chancery, it is commonly referred to a 
maſter of the court to inquire into the originality, (2 Bro. 
$4, 85.) | 

* 8 G. II. c. 13. 2 Ack. 93. 


28 
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as hiſtorical deſigns, but to imitations alſo either 
of nature or art, as repreſentations of buildings 
or plants. By a *late judgment given in the 
court of king's bench, muſical notes are put 
on the ſame footing as the other new works 
of art and ingenuity before mentioned, and 
are alike guarded from being pirated as other 
compoſitions, 


The proviſions in theſe two acts of parlia- 
ment, ſir William Blackſtone” thinks, are co- 
pied from a * ſtatute of James the firſt, which, 
at the ſame time that it 1s levelled againſt 
monopolies, ſubſiſting by royal grant, allows *a 
patent of privilege to be made out to the inven- 
tors of new manufactures, for the ſole working 
or making thereof for fourteen years, ſo * as 
they are not contrary to law, nor miſchievous 
to the ſtate, by raiſing prices of commodities 
at home, or hurtful to trade, or generally in- 
convenient. If the invention be new in 
England, a patent may be granted, tho the 
thing was practiſed beyond ſea before; for the 


* Cowp. 623, 4. P 2 Black, comm. 407. 
125 J. I. . 3. "$6, * 3 Inſt. 184. 
© 2 Sal. 447, 


ſtatute 
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ſtatute ſpeaks of new manufactures within 
this realm ; and it was intended to encourage 
new devices of public utility; and whether 
they are learned by travel, or by ſtudy, makes 
no difference. But the invention muſt be ſub- 
ſtantially new, not an addition or improve- 
ment, rendering more profitable or convenient 
any deſign before in uſe. Laſtly, it has been 
maintained, on the principle of its not being 
generally inconvenient, that the inventor of 
an engine to do as much work in a day as 
might employ many laboring hands, is not 
intitled to accept a patent by this ſtatute. 
Becauſe to deprive induſtrious manufacturers 
of their ordinary means of ſubſiſtence was 
conſidered as a general inconvenience. This 
notion however ſeems now exploded, becauſe 
the cheapneſs of uſeful commodities on the 
one hand countervails the ſuppoſed inconveni- 


ence on the other. 


Having thus far treated of the title by 
occupancy, which (for the moſt part) ap- 
pears to be the commencement of a new 


* 3 Inſt. 184. 
8 ownerſhip 
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ownerſhip in things, which before had no 


proprietor, I ſhall in the next lecture ſpeak 
of general and partial 7ransfers of perſonal 


property. 
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LECTURE XXXIII. 


Of general and partial transfers of perſonal 
property. 


NOW proceed to ſuch methods, where- 

by perſonal property changes its owner, 
whereby a veſted right is tranſmitted from one 
to another, and the alienee ſtands in the place 
of the former proprietor. This multifarious 
claſs of titles it will be impoſſible for me lully 
and minutely to diſcuſs. They may be in- 
cluded under the comprehenſive term of 7ran/- 
ers; and may be conſidered, (in order to 
place them in a new light) either as general, 
which con/tantly or regularly transfer all the 
goods and chattels of the former owner, or 
partial, which are uſually confined to the par- 
ticular objects only which thus change their 
proprietor, and not to the whole perſonal 
eſtate. 


All 
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All the goods and chattels of the former 
owner veſt in a new proprietor, by the ge- 
neral intendment of law, four ways, viz. 
by forfeiture, bankruptcy, ſucceſſion, and mar- 
riage. 


I. All things which are comprehended un- 
der the notion of a perſonal eſtate, whether 
they be in action or poſſeſſion, which a party 
is intitled to in his own right, and not as ex- 
ecutor or adminiſtrator to another, are liable 
to be * forfeited to the crown, on a conviction 
or flight for treaſon or felony. So alſo bonds 


taken in another's name, and even the truſt 


or beneficial eſtate in leaſes for terms of years, 


if ſo made to a truſtee with a view of evading 
the law, are forfeitable in like manner. A 
total * forfeiture of goods and chattels is alſo 
part of the judgment in premur'r? at the ſuit 
of the king ; but this is a proſecution rarely 
heard of in theſe days. 


II. When a trader has been duly declared 
and adjudged a bankrupt, the commiſſioners 


* 2 Hawk. 450, 1. > 2 Hawk. 444- 
aſſign 


\ 


2 
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aſſign and transfer, to the perſons elected aſ- 
ſignees, all the perſonal (as well as real) eſtate 
of ſuch bankrupt, in truſt and for the benefit 
of creditors. Even © unrecoved debts due to 
the bankrupt's wife while ſingle, are aſſignable 
by the commiſſioners: as on the other hand, 
debts due from her while ſingle are liable to be 
diſcharged by the huſband's bankruptcy, in 
the ſame manner. as thoſe originally demand- 
able againſt him. Where mutual credit has 
ſubſiſted between bankrupts and others, the 
balance is to be claimed or paid; inſtead of a 
creditor's being obliged to take a dividend only 
upon his whole debt, and anſwering the whole 
demand on the oppoſite fide of the account; 
which ſeems a very equitable innovation, 


The proceedings on a commiſſion of bank- 
ruptcy are under the immediate juriſdiction of 
the lord chancellor ©; who may be applied to 
in a ſummary way by petition, to give ſuch 
directions to the commiſſioners ; in admitting 


© 1 Wms. 249. 4 St. 5 G. II. c. 30.4 28. 

e The bankrupt juriſdiction is reſtricted, perſonally, to the 
lord chancellor, lord keeper, or lords commillioners of the great 
ſeal. 

# 1 Atk. 87. 


proof 
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proof of a debt. particularly circumſtanced, 
and the like, and to make ſuch other orders, 
of various kinds, as juſtice may require, 


But the bankruptcy itſelf is frequently mat- 
ter of conteſt in a ſuit at law. In ſuch action 
brought by the aſſignees, who maintain the 
affirmative, they, as plaintiffs, muſt aſcertain 
two points, namely, firſt, that the party was 
a trader, liable to this ſyſtem of laws, and 
ſecondly, that he committed an act of bank. 
ruptcy, within the meaning and interpretation 
of the ſtatutes on the ſubject. In reſpect to 
his being a trader, it ought to be a general“ 
dealing, not confined in regard to the perſons 
dealt with, and not having relation princi- 
pally to other means of livelihood and gain, 
befides commodities bought and fold. But 
a farmer, if he deals in wool, or an innkeeper, 
if he ſells wine out of his houſe, may be a 
bankrupt. Infants" are exempt : but it ſeems 
' married women, acting as ſole traders, * per- 
ſons merchandiſing to England, tho not con- 
ſtantly reſident here, and even clergymen, 


s 1 Vent. 270. 3 Mod. 327. Burr. 2064. 
b Cooke bankrupt laws c. 3. 1 
* Cowp. 398—403. | 1 Ark. 196—201. 


Vor. II. l tho 
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tho their trading is illegal, are all liable to the 
bankrupt laws. The legiſlature ® has expreſ- 
ſed, what ſeveral fpecies of conduct in a trader, 
done with a view of defrauding and delaying 
creditors of their juſt debts, ſhall amount to 
acts of bankruptcy. Other inſtances of un- 
fairneſs, tho fraudulent and void, will not 
amount thereto: they muſt conſtructively fall 
within the ſpecified criterions. But indeed 
the courts, in conſidering both the trading and 
the a& of bankrupty, have ſometimes been 
obliged, from the nature of the ſubject, to 
have recourſe to ſlender diſtinctions and mi- 
nute reaſoning. 


The date of the act of bankruptcy is often 
a very material inquiry, as it may defeat ſub- 
ſequent transfers of the bankrupt's real and 
perſonal property, tho made bond fide, with- 
out notice, and for a valuable conſideration. 
Above a century ago, a lord chancellor ® ex- 
preſſed his opinion, that the law was hard 
againſt tradeſmen, who deal with bankrupts 
before notice : accordingly he refuſed in ſuch 


= Cooke bankrupt laws, c. 4. 
D x Vern, 28.—[n particular, according to the rigor of 
the bankrupt laws, a debt, contracted after the act of bankrupt- 
cy, is not to be proved under the commiſſion. 
caſe 
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caſe to aſſiſt the aſſignees with the diſcretiona- 
ry aid of his juriſdiction. And perhaps a revi- 
ſion of this whole ſyſtem, with a view to its 
improvement, (for it is a work requiring time 
and deliberation) would be a fit object of le- 
giſlative wiſdom, in this commercial coun- 
try. 


III. Succeſſion is the name given to the tranſ- 
miſſion of perſonal property, through ſucceed- 
ing generations, in corporations aggregate ; of 
which I had occaſion to make ſome mention 
in the laſt lecture. Theſe politic ſocieties are 
under no legal incapacity of acquiring and 
tranſmitting goods and chattels to any 
amount, except the ſmall reſtraints and ob- 
ſtacles impoſed by the laſt mortmain act *, 
and which, as I have already obſerved, do not 
extend to the moſt eminent ſeats of learned 
education, 


IV. Laſtly, by the common law, marriage 
veſts in the huſband the whole perſonal pro- 
perty of his wife. But in theſe our days, 


*St, 9 G. II. c. 36. 
D d 2 her 
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her portion, tho conſiſting in perſonalty, 
is nearly as often put out of his abſolute 
power, by a ſtri& ſettlement, as if it were a 
real eſtate of inheritance. If alſo the wife's 
perſonal eſtate is in the hands of truſtees, ſo 
that the huſband cannot come to the poſſeſ- 
ſion of it, without reſorting to a court of 
equity, that juriſdiction, as we have“ formerly 
ſeen, will withhold its voluntary aid, until he 
conſents to make an adequate ſettlement : 
and for that purpoſe a maſter in chancery is 
appointed to receive his propoſals. But with 
the conſent of the wife, perſonally examined 
in court, (as in the cafe of fines levied) the 
money will be ordered to be paid to the huſ- 
band. If the huſband is intitled to a choſe 
in action in his wife's right, it is forfeitable 
through his offences, and he may releaſe or 
aſſign it, for a valuable conſideration. If he 
makes no diſpoſition of it, regularly it ſur- 
vives to the wife. But if on the marriage a 
ſettlement were made of the huſband's eſtate 
on the wife, in ſuch caſe he is conſidered as 
a purchaſer of her whole perſonal property, 


y 2 Wms. 639. 3 Wms. 202, Vol. I. 212, 3. 
3 Wms. 199. 3 Wms. 199. n. 


including 
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including choſes in action; and the intereſt in 
them paſſes to his executors. 


The wife's * paraphernalia, or jewels and 
other ornaments worn by her, are, by the 
common law, excepted out of the power of 
the huſband, ſo that he cannot diſpoſe of 
them by his will. It is * faid there are ſe- 
veral caſes, where a wife has even been con- 
ſidered in the nature of a creditor, as to the 
value of her paraphernalia, and to have a lien 
or claim upon real eſtate to that amount, 
where a truſt in lands has been created for 
payment of debts. But this is rendered doubt- 
ful by other * authorities. 


Sir William Blackſtone ” obſerves, that a 
wife's neceſſary apparel is protected even 
againſt the claim of the huſband's creditors. 
This demand or right he ſeems very properly 
to diſtinguiſh from that to her paraphernalia 
in its allowed extent. For where * the effects 


of the huſband are inſufficient to pay his 


i Wms. 729 &c. "2 Atk. 79. : 
* Ambl. 6. cont. & ſee 2 Vez. 7. where the ſenſe is rather 


obſcure. 
2 Black. comm, 436. * 2 Atk. 105. 


Dd 3 debts, 
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debts, the wife cannot claim, in ſuch caſe, 
things ornamental and unneceſſary, tho ſhe 
might otherwiſe have intitled herſelf to them. 
But the learned commentator * uſes the ex- 
preſſion, © if ſhe continues in the uſe of them 
till his death; which (if it mean any thing 
more than that they have not been diſpoſed 
of by the huſband in his life time) does not 
appear to be a neceſſary or eſſential requiſite 
in ſubſtantiating this claim. For * where 
Jewels to a great amount were in the huſ- 
band's cuſtody at his death, had been worn 
by the wife but ſix weeks before that time, 
by his permiſſion, and ſubſequent to the co- 
dicil, by which they were bequeathed away, 
yet the claim to them, as paraphernalia, was 
admitted by lord chancellor Hardwicke, who 
argued, that the poſſeſſion of the huſband was 
the poſſeſſion of the wife. Part of theſe or- 
naments indeed were bought with the wife's 
money; but nothing ſeems built upon that; 
if any thing had, it could only have occa- 
ſioned a diſtin& account, valuation, and ap- 
portionment. | 


®* 2 Black, comm. 436. d 2 Atk, 77 &c. 
On 
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On the other hand, a * wife, who in articles 
before marriage is expreſsly barred of every 
thing ſhe could claim out of her huſband's 
perſonal eſtate, by the common law, cuſtom 
of London, or otherwiſe howſoever, retains 
no right to her paraphernalia. 


The huſband's claim to the perſonal eſtate 
of the wife is, we ſee, of the general and in- 
diſcriminate kind : but her right to parapher- 
nalia, tho it came to be incidentally mention- 
ed as above, reſpects only particular goods 
and chattels. 


— 


I proceed now, therefore, to a brief detail 
of other means, by which particular goods and 
chattels may be acquired without transferring 
the whole perſonal property of the former 
owner. Theſe I call partial transfers of per- 
{onal effects. 


I. Of this kind is cu/fom; under which 


head fir William Blackſtone * principally 
ſpeaks of heriots, mortuaries, and heirlooms. 


* 2 Atk. 643, * Comm, b. ui. c. 28. 
Dd 4 The 
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The firſt and laſt are merely fruits and ap- 
pendages of landed eſtates. With reſpect 
to mortuaries, there is very little mention of 
them in our reporters of caſes in courts of 
law or equity. But theſe dues are the ſub- 
je& of an act of parliament; and * they 
make a diſtinct title in Burn's eccleſiaſtical 
law; where it is obſerved, in a citation from 
doctor Stillingfleet, that there is a diſtinction 
between mortuaries and corſe preſents, the 
mortuary being a right * ſettled on the 
church, on the deceaſe of a member of it, 
and a corſe preſent being a voluntary oblation 
uſually made at funerals. 


IT. An imperfe& right may be perfected, 
or a new right acquired, to particular goods 
and chattels, as to a definite ſum of money, 
by judgment : which fir William Blackſtone 
illuſtrates by clear and appoſite inſtances. 
But tho the plaintiff or proſecutor after judg- 
ment has an abſolute right to the ſum reco- 


St. 21 H. VIII. c. 6. 

They are alſo treated of by Swinburne, p. vi. 5 16. 

s But by the words of the ſtatute (4 3.) they are only de- 
mandable, in places where they have been uſed to be paid. 


vered, 
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yered, yet it may be inſecure for want of a 
ſufficient fund, out of which it is to ariſe, 
where a debtor's effects are not adequate to 
ſatisfying all credits and demands. Therefore 
due diligence muſt be uſed in ſuing out legal 
proceſs, or execution, by virtue whereof the 
ſheriff and his deputies are impowered and 
required to ſeiſe the goods of the defendant, 
in order to levy the judgment debt. The 
{ſtatute of frauds * directs, that no writ of ex- 
ecution ſhall bind the property of goods, but 
from the time that it is delivered to be execut- 
ed. Independently alſo of the proviſion in 
that act of parliament, it often becomes 
a litigated queſtion, to what time an execu- 
tion ſhall relate, and whether a creditor ſhall 
reap the fruits of his vigilant activity, and 
obtain priority over ſuch as have been more 
ſupine; in like manner as it is frequently of 
importance to aſcertain the date of a trader's 
committing an act of bankruptcy, in order to 
vacate ſubſequent conveyances of his real 
and perſonal effects, and even ſubſequent ex- 
ecutions. 


> 5 16. v. Comb. 33. 12 Mod. 5, 7 Mod. 95. 
! Burr, 20—37. 


X III. Par- | 
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III. Particular goods and chattels may 
change their owner by gif? or grant, and by 
contract. Theſe I mention together, becauſe 
as fir William Blackſtone * obſerves, even a 
gratuitous gift is not perfected but by delive- 
ry, and conſequently, as I underſtand it, by 
the acceptance of the perſon, to whom the 
goods are given, which has the ſemblance of 
a contract. But where a mere parol gift is 
proved, ſlight evidence of a delivery will be 
ſufficient to confirm it, as by leaving with 
a perſon, to whom goods are given, a key 
of the room, in which the goods were. 


The contract of ſale or exchange chiefly 
demands our notice, by which the property 
of goods is transferred, either for a pecuniary 
price, or for other goods in compenſation. 
To“ make a contract of ſale, to the amount 
of ten pounds, binding between the parties, it 
is requiſite, that the buyer receive part of the 
goods, or pay part of the price, or that ſome 
note in writing is ſigned in evidence of the 
agreement ; and unleſs the goods are to be 
delivered within a year, or there is ſuch a 


* 2 Black. comm. 441. I Str. 955. 
m St. of frauds, § 4. 17. 


memorandum 
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memorandum ſigned, contracts alſo to an 
inferior amount are of no validity. 


It has been determined ©, that, when a 
merchant beyond ſea conſigns goods to a 
merchant in London, on account of the lat- 
ter, and draws bills on him for ſuch goods, 
tho the money is not paid, yet the property 
of the goods veſts in the merchant in Lon- 
don, (who is credited for them) and conſe- 
quently they become liable to his debts. But 
if they be conſigned to a factor, who is only 
a ſervant or agent for the foreign merchant, 
it is otherwiſe. It was argued in the caſe 
alluded to, and faid to have been determined 
by lord chief juſtice Eyre (in an action tried 
at ni prius that if a tradeſman in the country 
order goods from a tradeſman in London, and 
do not appoint or name the carrier, and the 
carrier, by whom they are ſent, imbezil 
them, the trader in the country muſt ſtand 
to the loſs; which ſhews from what time his 


property commences. 


By ſale the property of goods is ſometimes 
transferred to a vendee, altho ſuch ownerſhip 


n 3 Wms. 186. 
Never 
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never exiſted in the vendor. For if goods 
be /tolen, and fold in market overt, the pro- 
perty is changed, and the former owner can- 
not retake them, nor bring an action for 
them ; but he muſt proſecute the offender ; 
and if * on his proſecution the thief be con- 
victed, he will in that caſe be intitled to his 
goods again. As to what ſhall be deemed 
market overt, fir William Blackſtone * ob- 
ſerves, that, in the country, it is only holden 
on the ſpecial days provided by charter or 
preſcription, but in London, every day, except 
Sunday, 1s market day ; and that the market 
place, or ſpot of ground, ſet apart by cuſtom, 
for the ſale of particular goods, is alſo, in 
the country, the only market overt, but in 
London, every ſhop, in which goods are ex- 
poſed publicly to fale, is market overt, for 
ſuch things only, as the owner profeſſes to 
trade in. Upon which I ſhall remark, that, 
where the tranſaction is perfectly fair on the 
part of the vendee, tho the dealing is out of 
the precin&ts of London, great allowances 
ſhould be made, in analogy to the before 
mentioned cuſtoms and privileges of that city. 


o B. R. Hardw. 349. V» St. 21 H. VIII. c. 11. 
4 2 Black. comm. 449. 


Therefore, 


LECT. 33. of perſonal property. 413 
Therefore, it ſeems, the * property of goods 
ſtolen may be changed, and effectually tranſ- 
ferred to the buyer, by a bona fide fale, in a 
ſhop out of London, and that, whether the 
ſhopkeeper is the vendor or vendee, if the 
goods are ſuch in which he trades. But if 
goods ſtolen be gratuitouſly given away, in a 
market overt, this will not bind the property, 
tho the receiver knows nothing of the folony 
committed, for it muſt be a fale upon a va- 
Tuable conſideration. 


With a view of preventing fraudulent fales, 
the Roman lawyers inforced the precepts of 
morality, with a ſtriftneſs rarely ſeen in po- 
ſitive ſyſtems of juriſprudence. The rule was 
&« * certiores faciant emptores, quid morbi vitiive 
cutque fit.” This inſtitution is perfectly con- 
ſiſtent with reaſon, and with conſcientious 
principles of commercial intercourſe. But 
there may be a doubt, whether in ſome other 
particulars of the Roman civil law, the mat- 
ter was not carried too far in point of rigor, 
namely, when the vendor was obliged to an- 
{wer for all the contingent conſequences of a 


r B. R. Hardw. 349. 2 Inſt. 713. 
D. I. xxi. t. 1. le. 1. $ 1. 


fraudulent 
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fraudulent or unfair ſale. Julianus lib. 


guindecimo inter eum, qui ſciens quid, aut igno- 
rans vendidit, differentiam facit in condemna- 
tone ex empto : ait enim, qui pecus morboſum, 
aut tignum vitigſum vendidit, ſequidem ignorans 
fecit, id tantum ex empto actione preſtaturum, 
guanto minoris eſſem empturus, fi id ita ef 
ſeiſſem : fi vero ſciens reticuit, et emptorem de- 
cepit, omnia detrimenta, que ex ed emptione emp- 
tor traxerit, preſtaturum ei: five igitur ades 
vitio tignt corruerunt, ædium æſtimationem, five 
pecora contagione morboſi pecoris perierunt, quod 
enterfuit idonee veniſſe, erit præſtandum. 
There is found in the imperial code * another 
law, which wears in ſome degree a different 
aſpect, and by which it appears, in the ſale of 
| flaves, (as a fingular inſtance perhaps not ap- 
plicable to other caſes) the vendor was not 
obliged to reveal a particular tranſgreſſion, 
committed by the bondſman, tho he ought 
to declare the habitual faults of his diſpo- 
ſition, 


u D. I. xix. t. 1. le. 13. Cod. I. iv. t. 58. le. 1. 

perhaps the punctuation ſhould be corrected by placing the 
comma after © i4;” and then © fantum ſhould not be conſi- 
dered as an adverb, 

* L. iv. t. 58. le. 3. 


In 
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In the Engliſh law relating to this ſubject, 


a very unconſcientious maxim ſeems long to 
have prevailed, which was expreſſed or alluded 
to by the words, caveat emptor,” ſignifying 
that it was the buſineſs of the buyer to be 
upon his guard, and that he muſt abide the 
loſs of an imprudent purchaſe, unleſs the good- 
neſs and ſoundneſs of the things ſold was war- 
ranted by the ſeller. This doctrine, I pre- 
fume, obtained from a view of diſcouraging a 
multiplicity of frivolous litigations. How- 
ever it is now exploded, and a more reaſonable 
principle has ſucceeded, that a fair price im- 
plies a warranty, and that a man is not ſup- 
poſed, in the contract of ſale, to part with his 
money without expecting an adequate com- 
penſation. Yet as there is frequent difficulty 
in applying general rules to particular caſes, 
and as it may be matter of doubtful contro- 
verſy, what at the time was thought a fair 
price by the parties, tho the purchaſer after- 
wards repents of his bargain, it ſeems, a vi- 
ſible and apparent defect, of which ſuch pur- 
chaſer is ſuppoſed to take notice, will not ſet 
aſide or prejudice a ſale; as if a horſe is ma- 
nifeſtly blind, it may be preſumed that the 


buyer was willing to give the ſtipulated price 
for 
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for him, notwithſtanding an objection, of which 
- we cannot readily believe his ignorance, The 
Roman juriſts reaſoned in the fame manner, 
(by whoſe laws human beings are frequently 
regarded as objects of ſale ) „ quis hominem 
luminibus effoſſis emat, & de ſanitate ſtipuletur, 
de caterd parte corporis potius ſtipulatus videtur, 
quam de eo, in quo ſe ipſe decipiebat. But 
where it is juſt and neceſſary to reſcind a ſale 
for fraud or unfairneſs, (tho by the Engliſh 
law damages only can be aſſeſſed) the general 
object is, that the ſeller ſhould have his goods 
again, and the purchaſer the price. This 
was called redhibitzon by the Roman juriſts, 
whoſe thoughts were not immerſed and in- 
tangled, like thoſe of the early lawyers of this 
country, in metaphyſical and abſtruſe ſubtle- 
ties, applied to landed eſtates, and who had 
conſequently more leiſure, as well as more abi- 
lity from their general learning, to ſpeculate 
and refine on the nature of civil contracts, re- 
lating to perſonal property. 


Beſides this of ſale or exchange, fir William 
Blackſtone * diſtinguiſhes three other ſorts of 


D. I. xvii.t. 1. le. 43.46 1. 2 2 Black. comm. 446 &c. 


contracts, 
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contracts, by which particular goods and chat- 
tels may be acquired, that of 4azhment, that 
of hiring and borrowing, and that of debt. 
The ſeveral forts of bailment, of which hiring 
and borrowing are one ſpecies, and their legal 
conditions, are explained in an elaborate judg- 
ment pronounced by lord chief juſtice Holt *; 
and a very learned treatiſe was ſome few years 
ago written on the ſame ſubject, with critical 
illuſtrations from the laws of Rome. Laſtly 
therefore as to debt, this does not ſeem to be 
ſo properly a diſtinct contract, when it is re- 
ferred to that head at all, as univerſally to 
. preſuppoſe a prior contract of ſome other 
kind, of which it is the conſequence-and 
reſult. : 


The © claſſes of debts, according to their 
legal priority, or preference in being payable; 
ſtand in general in the following order; firſt, 
debts due to the crown; ſecondly, thoſe by 
judgment; thirdly, thoſe by ſpecialty ; fourth- 
ly, thoſe by ſimple contract. But we muſt 


Lord Raym. 912. 
La of bailments by fir William Jones. 
See 4 Burn eccleſ. law 25 2—262. 


Vor. II. E e obſerve, 
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cbſerve, that creditors under a judgment at 
law, and thoſe under a decree in equity, are to 
be paid equally ; (theſe debts are conſidered as 
bearing the ſame rank) and that * arrears for 
rent, even on parol leaſes, are payable before 
bonds. 


I have treated ſome of the ſubjects of the 
laſt and preſent diſcourſe in a brief and cur- 
ſory manner, therein adhering to ray conſtant 
deſign of rendering theſe lectures not wholly 
deſtitute of uſe, even to ſuch as have ſome 
previous acquaintance with profeſſional books, 
by enlarging, chiefly on thoſe topics, where 
either more ſcope is left me by former com- 
pilers, or where the matter to be explained is 


4 Bunb, 48. 2 Vern, 89. 3 Wms. 402. n. C. T. T. 217. 
4 Bro. ca. parl. 287.—— The real priority in point of time, and 
not by relation to the firſt day of the term, in which legal judg- 
ments were entered, muſt give the preference, as between theſe 
two claſſes. 

* 3 Lev. 267. 1 Vern. 490.— In Swinb. 456, 7. (ed. 
1743) it is laid down, that rent due in a teſtator's life time ſtands 
in the ſame equality with debts on ſpecialties ; which is after- 
wards contradicted by ranking rent above ſpecialties, That 
ſcarce and coſtly edition is cenſurable in not diſcriminating the 
new inſertions from the original text; both theſe paſſages are 
additions. In Went. off. exec. 145 &c. theſe two ſpecies of 
debt are alſo repreſented as equal: but the authorities above cited 
give a priority to rent accrued in a teſtator's life time over 
ſpecialities; for he then had received the profits of the real eſtate 
demiſed to him. 


4 of 
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of the abſtruſe and difficult kind. Even on 
the latter occaſions however it would have 
been improper to omit, through too great. a 
ſtudiouſneſs of brevity, the more general and 
fundamental poſitions of the law. For theſe, 
altho perhaps readily found in the authentic 
repoſitories of our municipal juriſprudence, it 
is neceſſary to ſuggeſt the remembrance of, in 
order to make abſtruſer matters, built thereon, 
intelligible, and to preſerve methodical ar- 
rangement. On the other hand, where a 
legal ſubje& is, in its nature, at the ſame 
time both diffuſive in extent, and eaſy to be 
comprehended, it was thought more adviſa- 
ble to leave it chiefly in the hands which 
had pre-occupied it, than to diſtort it into an 
irregular and unmeaning epitome. But ſtill, 
in this ſyſtematical view of the laws of Eng- 
land, as I have ventured to call it, I have 
ever been ambitious of pointing, at leaſt, to 
all the great objects in the miſcellaneous 
pile, 


With the ſame views, which I have de- 
ſcribed, I ſhall, in the next lecture, treat, at 
length, of the manner in which a peculiar 

Ee 2 ſort 
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ſort of goods and chattels, namely naval pro- 
perty, may be acquired and affected in conſe- 
quence of captures at ſea. And altho I may 

appear, at firſt ſight, to be wandering too far 
into the province of writers on the law of 
nations, yet it will be found, that our Engliſh 
tribunals have neither been filent on the occa- 
ſion, nor, from their juſt reaſonings merely, 
undeſerving of attention. 


LEC- 


642) 


LECTURE KXXXIV. 


Of captures at ſea. 


HE law of nations is adopted and ap- 
pealed to by civiliſed ſtates, as the 
criterion for adjuſting all controverſies proper 
to be ſo decided, This is the rule by which 
the property of captures at ſea is determined, 
more eſpecially when the ſubjects of indepen- 
dent powers are intereſted in the litigation. 
In ſuch caſe neither the cuſtoms of the Bri- 
tiſh admijralty, nor Britiſh acts of parliament, 
can, as ſuch, be of ſufficient authority and 
avail. But the law of nations is part of the 
laws of England. And the following obſer- 
yations will be built, not only on the credit of 
civilians and writers on general juriſprudence, 
but alſo on books familiar to the Englith 
lawyer, and the decifions of municipal courts 

of juſtice. 
Ee 3 Captures 
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Captures at ſea may happen either by pi- 
rates, by way of repriſal, or as prize of war, 
Theſe are the maritime ſeiſures and deten- 
tions of which I mean to treat. 


I. Piracy, according to the law of nations, 
is incurred by depredations on or near the ſea, 
without authority from any prince or ſtate. 
« It is piracy, ſays fir Leoline Jenkins“, not 
only when a man robs without any commiſ- 
ſion at all, but when, having a commiſſion, 
he deſpoils thoſe whom he is not warranted to 
fight or meddle with; ſuch, I mean, as are de li- 
geantid vel amicitig of that prince or ſtate which. 
hath given him his commiſſion.” Thus if © 
a man having the commiſſion of letters of 
repriſal againſt the Spaniards, commits inten- 
tionally depredations againſt the French, or 
any other people, the guilt of piracy is in- 
curred. But, according to the judgments of 


Confiſcation for contraband lading I have formerly taken 
ſome notice of: (elem. of jur. 75.) municipal forfeitures de- 
pend on the penal ſtatutes, which inflict them. 

b Vol. i. xciv. 

: £© Molloyde jure maritimo, b. i. c. 2. $ 23. 1 R. A. 530. 
5 St. Tr. 313, 4. 
4 1 Sir L. Jenk. xciv. 


our 
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our domeſtic tribunals, a bare aſſault, without 
taking or pillaging ſomething away, does not 
conſtitute this crime: tho Molloy * pretends, 
that by the law of nations it is otherwiſe. 
Yet it does not ſeem neceſſary, that any 
perſon ſhould be on board the pillaged veſ- 
ſel. | 


If theſe violations of property be perpe- 
trated by any national authority, they are the 
commencement of a public war; if without 
that ſanction, they are acts of piracy. Theſe 
were the ſentiments and practice of antiquity, 
and the ſame great line of diſtinction is ad- 
hered to by modern Europe. Cicero * de- 
ſcribes a public enemy to be one, qui a- 
beret remp. curiam, ærarium, conſenſum et con- 
cordiam civium, rationem aliquam, ſi res ita tu- 
Het, pacis et farderis.” This type cor- 
reſponds to characteriſe the people of Al- 
giers, Tunis, and the other maritime ſtates of 
Africa. They have a fixt domain, public 
revenue, and form of government. The 
Europeans therefore do not treat them as 


B. i. c. 4.4 18. f Moll. ibid. 8 Phil. ir. 
> Bynk Q. j. p- I. i. c. 17. 
Ee 4 pirates, 
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pirates, but ſometimes carry on war, ſome- 
times ſtipulate for peace, with them as with 
other nations. For theſe reaſons, when a 
Briſtol merchant ſhip, in the reign of Charles 
the ſecond, was taken by the Algerines, and 
afterwards driven on the coaſt of Ireland, 
with ſome Turks and renegadoes on board, 
fir Leoline Jenkins, then judge of the admi- 
ralty, certified * to the king, in the following 
words, as for the Moors and Turks, that 
are ſo by birth, and were found on board this 
ſhip, it is my humble opinion, that, ſince the 
government of Algiers is owned, as well by 
ſeveral treaties of peace and declarations of 
war, as by the eſtabliſhment of trade, and 
even of conſuls and reſidents among them, 
by ſo many princes and ſtates, and particu- 
larly by your Majeſty, they cannot, as I 
humbly conceive, be proceeded againſt as 
pirates or ſea rovers, acting without commiſ- 
ſion, but arc to have the privileges of enemies 
in an open war, and muſt be received to their 
ranſom by exchange or otherwiſe ; the order- 
ing of which doth in this caſe belong to the 
lord high admiral.” _ 


i Letter 11 Feb. 1679, 80. 2 Sir L. Jenk. 791. 
A former 
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* in the ſame reign, 


A former precedent 
it is true, may ſeem to invalidate this doc- 
trine. The Algerines had taken an Engliſh 
veſſel, which was retaken by a ſhip of the 
States General, then in amity with our crown 
and, on the remonſtrance of our ambaſſador, 
the admiralty of Amſterdam held the ſeiſure 
by the Algerines to be piratical, at leaſt that 
it effected no change of property, and ſo de- 
creed a reſtoration of the capture to the En- 
gliſh. This, however, 1s looked upon as a 
ſingular inſtance, provided we conſider the 
Algerine ſtate as avowing the fact. For tho 
they had then lately concluded a peace with 
this country, and with the States General, 
and ſuch hoſtility was conſequently a flagrant 
breach of faith, it ſeems an eſtabliſhed maxim, 
that a nation as ſuch can never be deemed pi- 


rates. 


Thus, when ' one Cheline attacked a Dutch 
ſhip near the port of Dublin, and carried her 
away, having two Britiſh ſubjects on board, 
tho it was a crime againſt our ſovereign as 
a neutral power, under whoſe protection the 
ſhip lay, yet it was holden not to be puniſh- 


* Bynk, Q. j. p. I. i. c. 17. 1 2 Sir L. Jenk. 754. 
able 
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able as piracy ; for the captor had a commiſ- 
fion of war in due form againſt the enemies of 
the Freach king. 


There was a correſpondent determination 
in the following caſe. His majeſty " granted 
letters of repriſal to fir Edmund Turner and 
George Carew againſt the ſubjects of the 
States General, which grant was called in by 
proclamation, and ſuperceded under the great 
ſeal. Then Carew, without Turner, having 
deputed ſeveral to put in execution the ſaid 
commiſſion, who a&ed under it accordingly, 
and being indicted for - piracy, it was reſolved 
by all the judges and the reſt of the commiſ- 
ſioners then preſent, that the procedure of 
the captain and his mariners was not a fe- 
lonious and piratical ſpoliation, but a capture 
in order to an adjudication, and tho the au- 
thority was deficient, yet not being done ani- 
mo deprædandi, they were acquitted, This 
caſe is a ſtrong proof of the great efficacy of 
a public or national commiſſion. 


A charge 


m Moll. I. i. c. 4.4 33. 
» I have looked into the indictment againſt Luke Ryan, tried 


at the Admiralty ſeſſions March 1782 for piracy, and who 
indicted 
nat 


is alleged to have had a Dutch commiſſion. IIe was 
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A charge of piracy may properly be exhi- 
bited in any country, to which either the par- 
ty accuſed, or the owner of the goods, belongs. 
But whether the law of nations will allow the 
fact to be tried in a country where they are 
both aliens, and which therefore ſeems to 
have nothing whereon to ground the reaſon- 
ableneſs of its juriſdiction, is left undecided by 
the judicious Bynkerſhoek *, altho his coun- 
trymen had ſtrongly urged the general aſſer- 
tion, © eum, qui fine legitimo principis mandato 
hoſtile quid moliretur, puniri poſſe a quocunque 
principe, in cujus poteſtatem fuiſſet redactus. 
This doctrine indeed was miſapplied by 
them, for in the caſe, of which they claimed 
the juriſdiction, our monarch had granted his 
commiſſion, and tho the authority might be 
exceeded, it does not follow, that the crime 
amounted to piracy. But“ about the time of 
the treaty of Nimeguen a judicial opinion 
was given, which, according to the reaſon 
aſſigned for it, ſeems to decide the preſent 
queſtion, The captain of a French mer- 


not for piracy, generally, by the law of nations, but for that be- 
ing a natural born ſubject, he piratically, &c. againſt the form of 
the flatute. (1 Hawk. 100. and ſee vol. i. 140, 1.) He was 
convicted, but pardoned. 

». p. I. i. C. 17. P Ibid, 12 Sir L. Jenk. 714 


chant 
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chant ſhip, having put into a port in Ireland, 
was accuſed by his crew of robberies on the 
' ſeas, and fled. His ſhip and goods were 
confiſcated as having belonged to pirates. 
The French ambaſſador preſented memorials 
requiring the cauſe to be remanded to the na- 
tural judge, as was pretended, in France. But 
the king and his council finally adjudged that 
he was ſufficiently founded in point of juriſ- 
diction to confiſcate the ſhip and goods, and 
to try capitally the perſon himſelf, had he 
been in hold, the matter of renvey being a 
thing quite diſuſed among princes; and as 
every man by the uſage of our European na- 
tions is fuſliciable in the place, where the 
crime is committed, fo are pirates, being re- 
puted out of the protection of all laws and 
privileges, and to be tried in what ports ſoe- 
ver they are taken. 


The foregoing particulars are the more 
deſerving of conſideration, becauſe it ſeems 
agreed, that when the piratical taking is ſuc- 
cinctly aſcertained, it becomes a clear and 
indiſputable conſequence, that there is no 
tranſmutation of property. No right to the 
ſpoil veſts in the piratical captors; no right 


is derivable from them to any recaptors, in 
prejudice 
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prejudice of the original owners. Theſe pi- 
ratical ſeiſures being wholly unauthoriſed, and 
highly criminal by the law of nations, there 
is no pretence for diveſting the dominion of 
the former proprietor. This principle there- 
fore, © @ piratis et latrombus capta dominium 
non mutant,” is the received opinion of an- 
tient civilians, and more * modern writers on 
general juriſprudence. The ſame doctrine 
was maintained in our courts * of common 
law, long antecedent to the great cultivation 
and improvement ſince made in the ſcience of 
the law of nations. 


But * here nafural equity intervenes, and 
moſt clearly requires, that we reſtore to the 
perſon, who upon his own charge and hazard 


Paulus, Ulpian, Javolenus, Labeo, Ofilius, Trebatius, D. I. 
xlix. t. 15. legg. 19. 24. 27——This is alſo conformable to the moſt 
antient laws of Rome : furtivarum rerum (ſays Juſtinian Inſt. 
J. 2. t. 6. f 2, 3.) lex xii. tabularum et lex Atilia inhibent uſuca- 
Pionem ; vi pofſeſſarum lex Julia et Plantiæ : no length of time or 
preſcription ſhall defeat the title, which exiſted prior to the 
theft. . 
»Gr. de j. b. & p. l. iii. c. 9. 5 16. Barb. ad loc. Bynk, 
QI. p. I. i. c. 17. 

* Godb. 193. 1 Cro. 685. 

* Grot, de j. b. & p. I. iii. c. 9. f 16. 


got 
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got poſſeſſion of goods piratically taken from 
us, ſo much as we would willingly have ex- 
pended for their recovery and reſtitution, 
This right of the reſcuer to ſalvage would, I 
apprehend, have been inforced, independently 
of the ſeveral ſtatutes occaſionally made in 
that behalf, by any of the judicatures of Great 
Britain. 


But when we aſſert, that the property of goods 
pirated remains with the former owners by the 
law of nations, we muſt allow, there is no natu- 
ral injuſtice for particular ſtates to deviate from 
this general rule, ſo far as their own ſubjects on- 
ly are concerned. Thus by the civil inſtitu- 
tions of Spain and of Venice, ſhips taken from 
pirates become theirs, who retake them. 
The end of ſuch a law is to animate their 
ſeamen againſt thoſe common plunderers by 
the largeneſs of the reward. And it is not 
unjuſt, that a private intereſt ſhould yield to 
the public advantage, eſpecially when the re- 
covery may prove ſo difficult. But it is the 
opinion of Grotius, that ſuch law cannot 
foreſtal foreigners from challenging their own, 
tho retaken by a Spaniard or Venetian. 


* Gr. de j. b. & p. I. iii. c. 9. $ 17. Barb. ad loc. 5 
n 
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In England, it is eſtabliſned by many ” au- 
thorities, that goods taken by pirates remain 
the property of the original owner, altho fold 
here, unleſs it be in market overt ; which ex- 
ception is evidently calculated to anſwer the 
neceſſary ends and ſecurity of public com- 
merce ; and being the ſame as in regard to 
goods ſtolen on land, I preſume, extends no 
farther, but that conviction !, at leaſt, of the 
pirate, as well as of a robber, would reveſt 
the original ownerſhip. 


It deſerves to be mentioned for the credit 
of our nation, that the intereſt of merchants, 
as well aliens as natives, was provided for in 
this reſpect, and the law of nations inforced, 
ſo early as the reign of Edward the third, 
by an expreſs ſtatute *, impowering them to 
claim their property, and facilitating the mode 


Y Jenk, 165. Godb. 193. 3 Bul. 29. 1 Cro. 685.— 
Indeed the contrary is aſſerted; (Burr. 694, 5.) but the reaſon 
aſſigned (viz. that there can be no condemnation to intitle the 
pirate) ſhews, he acquired no property, and therefore conld tranſ- 
mit none. It is alſo ſaid, that « a capture under a commiſſion 
where there is no war does not change the property:“ the re- 
verſe of which is laid down by Grotius, cited poſt 438. The 
ſentence in Burr. is involved; and the ſubje& perhaps not being 
familiar to the reporter, he might eaſily miſtake the court's 
meaning. 


Ante 412, * 27 E. III. ft. 2. c. 13. 
of 
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of obtaining reſtitution. It was holden * by 
all the judges in- the reign of Richard the 
third, that any foreigner, who ſues on this old 
ſtatute muſt prove his own ſovereign, and the 
ſovereign of the captor to have been in mu- 
tual amity, and alſo his own ſovereign to have 
been in amity with our king at the time of 
the capture. For in our municipal law 
books it is generally and indiſcriminately aſ- 
ſerted, that piracy cannot be committed by 
the ſubjects of ſtates at enmity. Indeed in 
one © of the inſtances I allude to, it is ex- 
preſsly affirmed, that the captor acted under a 
commiſſion from his ſovercign againſt that 
nation, ſome of whom were attacked ; and it 
is ſtrongly implied in the © other. But the 
law of nations is in this country underſtood 
to tolerate at leaſt the ſeiſure and capture of 
enemy's ſhips and goods in time of open hoſ- 
tilities, without the ſanction of a ſpecial com- 
miſſion. And this ſeems a very reaſonable 
opinion. For if there be a public denuncia- 
tion of war, that memorial may be thought 
to authoriſe, or rather indeed to injoin, ſuch 


d 4Inft. 154. 3 Bul. 28. < 4 Inſt. 152. 
4 3 Bul. 28, © per virum quendam bellicefum."* &c. 


TY ſeiſures 
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ſeiſures. And if that ſolemnity be omitted, 
as unneceſſary, what difference is it, whether 
the intention of the ſupreme power is mani- 
feſted by words or by actions, provided ſuch 
actions be unequivocal, and there be no doubt 
of a ſubſiſting war, commenced by the lawful 
power of the ſtate? Vattel therefore is too 
general, and perhaps very unwarranted, 
in his aſſertions, that thoſe who, without 
commiſſion, even in time of open war, 
commit any violence or depredation on the 
adverſe ſtate, are treated by all Europe as 
robbers and banditti. With us however the 
prizes made by ſuch uncommiſſioned captors 
do not immediately inure to their own uſe, 
but are what are called droits of admiralty, 
appertaining originally to the crown, and de- 
rivatively to the admiral as grantee. 


The goods of pirates, not taken from 
others, belong after attainder to the crown or 
its grantee; and thoſe of which others have 
been deſpoiled will be forfeited in the ſame 


* Elem. jur. 72. f B. iii. 5 174. 223. 226. 

t 1 Sir L. Jenk. lxxxix,-— Admitted to be ſo by the ad- 
miral law, tho otherwiſe by the common law.: (12 Mod. 135.) to 
which latter purpoſe ſee 1 Wilſ. 213. 

* 3 Bul. 148. 


Vor. II. Ff manner, 
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manner, if the owners come not within a rea- 
ſonable time to vindicate their property. But 
conſiderable alteration is made in this law 
by a very equitable ſtatute'; which pro- 
vides, that if the company belonging to any 
Engliſh merchant ſhip take any ſhip, which 
firſt aſſaulted them, the officers and mariners 
ſhall receive ſuch thare of the condemned 
ſhip and goods as is uſually practiſed in pri- 
vate men of war. The judicious Bynker- 
ſhoek puts this very caſe; and inquires, in 
the way of argument, to whom the capture 
would juſtly belong ; which he determines in 
favour of the victorious crew, excluſive of 
every other claim. For the owners and 
freighters of the veſſel hired the mariners for 
the purpoſe of merchandiſing only, and not 
to cruiſe for booty. But, with deference to 
an opinion of ſo great authority, our law, I 
apprehend, adopts the juſteſt meaſure of diſ- 
tribution, dividing the ſpoil between the cap- 
tors and the merchants, ſince the latter fur- 
niſhed the means of making the acquiſition, 
and would alone have born the loſs, if the 
hoſtile party had prevailed. And, it ſeems, 


122 & 23 C. II. c. 11. 6 11. Q. ꝑ. l. L e. 20. 
the 
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the ſovereign can have no effective title; for 
the mariners, being attacked, fought and con- 
quered, under the ſanction of the prime- 
val law of ſelf-defence, an authority para- 
mount all civil rights and conſtitutions, where 
ſtrict neceſſity requires it to be exerted in 
repelling lawleſs force; and therefore they 
needed not their king's commiſſion. 


IT. The ſecond kind of maritime ſeiſure is 
by virtue of /etters of repriſal; which excul- 
pate thoſe acting under that ſanction from 
the guilt and puniſhment of piracy. This 
mode of reparation is authoriſed by the law 
of nations, when the ſubjects of one ſtate 
have been injured by thoſe of another, and 
juſtice has been ſolemnly called for, andꝰ denied 
by the nation of the aggreſſors: then the ſo- 
vereign of the complainants iſſues to them 
authority to ſeiſe the bodies and effects of the 
ſubjects of the other ſtate, in order to inforce 
ſatisfaction. 


! Bynk. Q,j. p. I. i. e. 24. 
® Sce 2 ſir L. Jeak, 760. 779. 


Ffa Tho 


8 
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Tho the emperor Juſtinian affirms *, “non 
habet rationem, alium quidem eſſe debitorem, 
alium vero exige, yet this practice is of very 
general uſe, in antient and modern ages, 
and is defended as conſonant to the ge- 
neral intereſts of mankind. For ſuch com- 
pulſory proceſs is not allowed to iſſue, till 
Juſtice is explicitly or impliedly refuſ- 
ed: and when that is the caſe, every ſub- 
ject contributes to the wrong done, by up- 
holding the government to which he belongs, 
and by increaſing to the ſufferer the difficulty 
of redreſs. Beſides that * private perſons are 
anſwerable, with regard to ſtrangers, for what 
the ſociety, or governing powers, do or owe. 
But perhaps the beſt recommendation of re- 
priſals is, that they are calculated to pre- 
vent the miſeries of general war and devaſ- 
tation. 


They are ſpoken of in a ſtatute ” of Ed- 
ward the third as a well known and eſtabliſhed 
uſage. In the reign of Henry the fourth, a 


* Nov. lit, C. 1, 
* Barb. on Gr. de j. b. & p. b. iii. c. 2. f 2. n. 1. 
” 27 E. III. ſt. 2. c. 17. 4 2 Inſt, 205. 


petition 


LECT. 34. Of captures at ſea. 437 


petition was preſented to that prince in par- 
liament for liberty to take mark and repriſal 
of all Frenchmen's goods, (having no fafe 
conduct of the king) to a certain value, for 
ſhips and, goods taken by them in time of 
truce. The anſwer of the king was, © that 
upon ſuit made to him, the petitioner ſhould 
have ſuch letters requiſitory as were needful, 
and, if the French king refuſed to do him 
right, the king would then ſhew his right.” 
A ſtatute * in the ſucceeding reign ſpecifies 
the method of proceeding. Upon com- 
plaint of the injured party, (whoſe * oath 
from the neceſſity of the thing is admiſſible) 
the lord privy ſeal is to make out letters of 
requeſt for ſatisfaction. Theſe are, it ſeems, 
to be preferred, not only to the aggreſſor, but 
to the ſovereign power of the ſtate to which 
he belongs. The ſtatute indeed is filent; but 
reaſon exacts it; and* it is particularly in- 
joined by ſeveral treaties of our European 
nations, If juſtice be manifeſtly denied, or 
wilfully and flagrantly delayed after this ex- 
poſtulation, the lord chancellor is impowered 


4 H. V. c. 7. * Moll, de j. marit, b. i. c. 2. 56. 
t Bynk, Q. j. p. l. i. e. 24. 
114 and 
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and required to iſſue letters of marque and 


repriſal under the great ſeal, committed to his 
cuſtody. 


As to the property of things captured 
by virtue of this anthority, Grotius informs 
us", “jure gentium ipſo facto dominium rerum 
captarum acqurritur ad ſummam debiti et ſun- 
tuum, ita ut refiduum reddi debeat.” 


The rigor of the law concerning repriſals 
is ſomething mollified by the” obligation which 
lies both on the government and individuals, 
whoſe refuſal of juſtice occaſions ſuch violent 
mode of reparation, to reimburſe thoſe, who 
by their wrongdoing ſuffer the loſs of pro- 


Perty. 


It merits conſideration, if any litigation 
ariſe relating to the exerciſe of letters of 
repriſal, to what juriſdiction ſuch queſtions 
ſhould be adduced. The moſt regular tribu- 
nal ſeems to be that of the country, whoſe 
ſupreme magiſtrate granted the inſtrument, on 


De j. b. & p. I. iii. c. 2. 5 7. I did. 
2 which 
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which the doubt perhaps originates, and whoſe 
miniſters of juſtice muſt be ſuppoſed beſt able 
to explain his intent. But the ſovereign, I 
apprehend, whoſe ſubjects complain of unlaw- 
ful rapine, may alſo take cognizance of the 
cauſe, if the accuſed, or the property in conteſt, 
be found within his territories. For it be- 
longs to every government to vindicate the 
wrongs done to thoſe under its protection and 
command, And ſo it was determined“ in a 
congreſs of ambaſſadors in the laſt century, 
but for a reaſon unſatisfactorily applied. It 
was faid a pirate may be puniſhed by any po- 
tentate, in whoſe dominions he is apprehend- 
ed. This is true ; but we have before ” ſeen, 
that to exceed the authority granted by letters 
of repriſal does not in all caſes immediately 
conſtitute piracy, when there was originally 
a lawful commiſſion. 


It is farther a momentous inquiry, when 
theſe inſtruments loſe their validity. Letters 
of repriſal then may be vacated by expreſs 
revocation, or by a ceſſation of hoſtilities be- 
tween the nations, which they affect. In re- 


* Bynk, Q. j. p. I. i. c. 17. 
Y See ant. 422, 426, 
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gard to which the following determination * 
ſtands on the highly reſpected authority of 
the lord chancellor Nottingham. The de- 
fendant, as executor, was intitled to letters of 
repriſal, granted by the king, for a great ſum 
of money, and containing a clauſe, that no 
treaty of peace ſhould prejudice them. But 
his majeſty afterwards, by ſeveral treaties of 
peace with the Dutch, expreſsly articled, that 
they ſhould not be damnified by theſe letters 
patent. The queſtion was, whether the king 
could, by any treatyof peace, annul, or, in the 
technical phraſe, amortiſe, this inſtrument. 
That great judge was of opinion, the caſe was 
very proper in chancery, for the repealing 
of theſe letters patent; for that court has 
admiral juriſdiction by a * ſtatute of Henry the 
ſixth; and letters of repriſal might be re- 
voked and amortiſed by a truce, and by letters 
of ſafe conduct, and @ fortiori by a treaty of 
peace. It ſeems juſt and reaſonable, that after 
a ſolemn ratification of amity between nations, 
no retroſpe& of private grievances, unpro- 
vided for by the convention, ſhould be allowed, 


2 1 Vern. 54, 55. 
31 H. VI. C. 4. confirmed by ft, 14 E. IV. c. 4. 


III. The 
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ITI. The third kind of maritime capture 
is as prize by right of conqueſt in time of 
open war. The deſcription and effects of a 
ſolemn war have been treated of in my pre- 
liminary diſcourſe on the law of natibns ; 
where I have mentioned, that acquiſitions 
ſo made, are reputed valid and lawful. Hence 
we ſee, that the lawfulneſs of ſuch cap- 
tures preſuppoſes the exiſtence of a national 
war. 


If ſuch acquiſitions have been alienated to 
the ſubjects of a neutral power, the property 
is become irretrievable, as to the original pro- 
prietors; if to ſubjects of the ſtate at war, the 
things aliened are in the ſame condition, as 
any other poſſeſſions of that people. It 
ſeems, conquered towns and territories, the 
dominion over them being incomplete during 
the ſeaſon of hoſtilities, cannot often be effec- 
tually transferred till the renewal of peace. 
But captures at ſea fall under the ſame rules 
as any other moveable property; and as ſuch 
are not recoverable by any right of poſtliminy; 


d Elem. juriſp. lect. 4. 
* 2 Brownl, 11, Jenk. 201, Bynk. QI. P. I. 5, c. 5. in 


Princip, 
that 
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that is, if they are retaken, the reſcuers, or 
their ſovereign, have an excluſive title againſt 
the former owners; whoſe right is ſuppoſed 
intirely diveſted ; and ſhall not, by the recap- 
tion, be remitted to them. I ſpeak of the 
original law of nations; for it may be or- 
dained otherwiſe by the municipal laws of any 
ſtate, ſo far as their own ſubjects only are 
concerned. Thus, in the * prize act, made at 
the commencement of the war before the laſt, 
a proviſo * was inſerted, purſuant to former 
precedents, that ſhips and goods originally be- 
longing to Britiſh ſubjects, taken by the ene- 
my, and retaken by the king's ſhips or pri- 
vateers, ſhould be reſtored to the former 
proprietors, on paying the appointed falvage. 
This appears from what has been ſaid to be 
a deviation from the voluntary law of nations, 
mollifying the rigor of it, and * extending the 
equitable right of poſtliminy. It is * per- 
fectly conſiſtent with reaſon; for the war 
being a national cauſe, if one ſubject has ſuf- 
fered by it in an extraordinary degree, that 
ought not to advantage a fellow citizen; 


429 G. II. c. 34. $ 24. 
* See a like proviſo it, 19 G. III. c. 67. 5 44+ 


f Burr. 1209, | 
3 Sir L. Jenk. 770, 1. Vatt. I. of nat. b. iii. $ 205. 


but 
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but the community are in ſome meaſure 
bound to reimburſe the loſs; and ſuch ob- 
ligation is ſtronger on the fortunate reſcuer 
of the original ſpoil. This law, however, can 
have no place with regard to foreign nations. 
For if the firſt captor transferred the pro- 
perty, which he gained by conqueſt, to the 
ſubjects of ſome neutral ſtate, any recaption 
from them is abſolutely precluded. And as 
connected with this topic I ſhall here men- 
tion one eſſential requiſite to the lawfulneſs 
of all prizes, which is, that * they are not 
made in any neutral port or country, nor- 
even within ſhot of the cannon of a neu- 
tral fortreſs, hoſtilities in ſuch places being 
peremptorily inhibited by the law of na- 
tions, | 


Such in general is the nature and effects of 
title by conqueſt : which, Mr. Locke argues, 
extends no farther than reparation for dama- 
ges received. But ſurely thoſe limits rather 
relate to the reaſonableneſs of the conditions 
of peace: and it muſt be lawful to annoy the 


d 2 Sir L. Jenk. 776. Burlam. pol. law p. iv. c. 7. $ 12. 
14. Barb. on Gr. de j. b. & p. b. iii. c. 6.4 2. 

Vatt. I. of nat. b. iii. 5 132. 

* Vatt. I. of nat. b. i. 5 28g. On civ. gov. c. 16. 
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* 
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enemy, while he rejects equitable overtures of 
accommodation. That philoſopher grounds 
his opinion on the following arguments. 
„Tho I may kill (fays he) a thief that ſets 
on me in the highway, yet I may not (which 
ſeems leſs) take away his money, and let him 
go.” It is neceſſary to diſtinguiſh here be- 
tween a theoretical ſtate of nature, and the 
condition of civil life. In the former caſe, 
ſuppoſing that the aggreſſor, putting himſelf 
in a ſtate of war, might lawfully be deſpoiled, 
as well as ſlain, by the victor, ſtill many 
reaſons concur, why the ſame licence ſhould 
be forbidden in ſocial communities. For the 
thief's own goods are confiſcated ; and reſti- 
tution of thoſe, of which he has robbed 
others, may be obtained by due courſe of law, 
fince the felonious aſſailant may be ſecured 
even at the peril of his life, Beſides that to 
compound offences is criminal, and dangerous 
to the commonwealth. But tho I have faid 
thus much in the way of illuſtration, the 
proper compariſon ® pointed to by Mr. Locke, 
is not between a theoretical ſtate of nature 
and a civil community in regard to ſubject 
and ſubject, but between a theoretical ſtats 


m Elem, jur, 62, 68, 73. of 
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of nature and different nations in regard to 
each other. As between one country and 
another, therefore, to ſlay a ſubdued captive 


ſeems repugnant to the wiſe humanity of the 
received law of nations. | 


The other reaſon, which Mr. Locke aſſigns 
againſt the right of property acquired by con- 
queſt, is the claim of the wife and children 
to what belonged to their huſband and pa- 
rent. In anſwer to this, we muſt obſerve, 
firſt, that * al the ſubjects of ſtates at war 
are reciprocally enemies; ſecondly, that ” 
dower and inheritance, are juſtly reputed, not 
natural, but merely civil, rights. Theſe ar- 
guments, therefore, are inſufficient to ſup- 
port, what Mr. Locke himſelf apprehends 
will be thought“ a ſtrange doctrine, it be- 
ing ſo quite contrary to the practice of the 
world.” It muſt be remembered, however, 
that the voluntary law of nations, which 
eſtabliſhes theſe rules of property, does not 
give to him, whoſe arms are unjuſt, a ge- 


a See an excellent argument of counſel, admitted, in this 
reſpect, by lord Mansfield, Dougl. 644, 5 


* Vatt. I. of nat. b. ui. $ 70. 2 Black, comm, c. 1. 
1 Vatt. I. of nat. b. ii. 5 192, 
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nuine right, capable of diſculpating his con- 
duct, and acquitting his conſcience, but only 
the external effects of the law, and impunity 
among men. 


It being then uncontrovertible, that, by the 
law of nations, capture in a ſolemn war ef- 
fects a tranſmutation of property in the 
goods taken from the enemy, diveſting and 
defeating the former proprietorſhip, we may 
reſume the inquiry, to whoſe benefit the new 
dominion inures. The French law *, at leaſt, 
as it ſtood before the late revolution, annexed 
to the crown all ſuch acquiſitions; and the 
fame rule, as Vattel thinks, ought to prevail 
in all countries. In * England the primary 
right to enemies goods, acquired by revolt, 
or taken by men of war, is in the ſovereign, 
as was declared in council a few years after the 
reſtoration. The law of nations diveſts the 
right of the former owner, and then the mu- 
nicipal law veſts it in the king. This in- 
deed ſeems a natural reſult of the prerogative 
of making peace and war. But perhaps it 
ought, conformably to Vattel's * reaſoning, to 


r Vatt. I. of nat. b. iii. ) 202. 2 Sir L. Jenk. 742- 
be 


* L. of nat. b. lil. 5 203. 
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be conſidered, in great meaſure, as a truſt, 
for the benefit of the nation. Accordingly 
our kings, in order to animate a vigorous pro- 
ſecution of hoſtilities, have frequently abat- 
ed or transferred this right, and the royal 
bounty has been confirmed by the concur- 
rence of the legiſlature. Thus, at the com- 
mencement of the war before the laſt, an act 
was paſſed, which intitled the captors to prizes 
made by the king's ſhips, in ſuch proportion”, 
as ſhould be ordered by proclamation. The 
like ? encouragement was repeated to the ſea- 
men of the royal fleet, upon the rupture with 
Spain, in the beginning of the preſent reign ; 
and again in the laſt war; and by ſeveral 
ſtatutes paſſed during the time of hoſtilities, 
prizes made by commiſſioned privateers were 
to be diſtributed between the captors and the 
proprietary adventurers, according to their 
agreement, paying only the accuſtomable du- 
ties to the crown. 


It may be here obſerved, that * if two ſhips 
of the ſame nation meet at ſea, and one of 


"St. 29 G. II. c. 34-41. * See Dougl. 324. 

St. 2 G. III. c. 16. * St. 19 G. III. c. 67. 

Moll. de j. marit. b. i. c. 2.4 22. 2 Leon. 282. See 
Dougl. 324—328. 
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them take a prize, the crew of each is inti- 
tled to ſhare in the capture, if the preſence of 
that veſſel, which did not engage, was near 
enough to ſtrike terror into the adverſaries, 
and thereby facilitate the conqueſt, 


Lord Clarendon *. inveighs againſt the 
countenance ſhewn in his time to privateers, 
partly on account of the inhumanity of their 
crews, and partly becauſe they occaſioned a 
deſertion from the king's ſervice. Theſe were 
temporary abuſes. The general juſtice of 
the cuſtom paſſes without any cenſure from 
that moral hiſtorian. Indeed it may well be 
ſupported as conſonant to the received law of 
nations. All the ſubjects of hoſtile ſtates, 
as © before obſerved, are reciprocally enemies; 
they all owe obedience to their reſpective ſo- 
vereigns, and have a merit in ſerving them, at 
leaſt, unleſs the cauſe is evidently unjuſt ; the 
goods of the inimical nation are forfeited to 
the belligerent power, into whoſe hands they 
fall ; and laſtly, to diſtreſs the enemy as much 
as poſſible, while he rejects equitable terms 
of accommodation, ſeems implied in the ve- 


b Contin, 242, 3. « Ant. 445+ 
* ry 
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ry nature of war. Perhaps the fitting out 
and commiſſioning of privateers cannot be ſo 
eaſily defended on principles of magnanimity 
and moderation. Reaſon rather tolerates than 
approves the practice, when executed moſt 
irreproachably. But beſides it is liable to 
great diſorders. Men of fo ferocious an oc- 
cupation will not eaſily be confined to what 
is lawful ſpoil. The outrages, which they 
committed in the firſt two years of the war 
before the laſt, induced the legiſlature to or- 
dain * additional cautions to be uſed by the 
admiralty, before it commiſſioned privateers, 
altho proviſional ſecurity was before requiſite 
by law. And, as a farther means to prevent 
any piratical ſpoliation or clandeſtine fraud, 
the prize acts, paſſed at the commencement 
of a war, uſually provide, that ſhips and goods 
taken from the enemy, whether by the royal 
navy, or by privateers, ſhould firſt be con- 
demned in ſome court of admiralty as lawful 
prize, before any* right, in point of ſolid enjoy- 
ment, can accrue to the captors or proprietary 


"St. 32 G. II. c. 25. 
Neither is ſuch. right trans ſerable. St. 20 G. II. c. 24. 
$4. 1 Will. 229. 
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adventurers : and ſpecific directions are pre- 
ſcribed for duly proceeding to ſuch ſentence. 
If theſe directions ſhould be departed from, the 
judges of the laws of England would, I appre- 
hend, award prohibitions, not to diveſt the ad- 
miralty court of the cognizance of the cauſe, 


but * only to inforce conformity to the legal 
regulations. 


For by many ſtatutes, parties in litigation 
concerning prizes have been uniformly re- 
ferred to the admiralty juriſdiction. That 
therefore is the regular tribunal for condemn- 
ing captures, where the queſtion, whether 
lawful prize or not, is the point in diſ- 
pute. 


Some doubt ſeems long to have hung upon 
this ſubject, from the ſtatutes, which confine 
the juriſdiction of the admiralty to matters 
done or happening on the high ſea : and 
there are many authorities againſt the right 
of determining on naval captures, ariſing in 
port, or within the body of a county, in 
any other court, than thoſe of common law. 


St. 19 G. III. c. 67. 5 17, 18, 19. 
s See 2 Leon. 182. Þ 4 Inſt, 138. Moor 891, 2. 
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But in general it does not appear, that in theſe 
inſtances, the queſtion, whether lawful prize 
or not, was the matter in conteſt, They 
were chiefly diſputes between native ſubjects; 
and the ſeiſures might be grounded on an an- 
tecedent claim of property. In one * caſe 
indeed the lawfulneſs of a capture as prize 
was the point to be decided, and on a prohi- 
bition moved for, tho no judgment was 
given, the court being divided on other 
grounds, yet all the judges of the king's 
bench ſeem to have thought, that the admi- 
ralty has no juriſdiction, even in prize cauſes, 
unleſs the taking was upon the high ſea. But 
this is now overruled. | 


For | I have before had occaſion to obſerve, 
that there are two admiralty courts, of civil 
Juriſdiction. The judge of the admiralty is 
appointed by a commiſſion under the great 
ſeal, which enumerates particularly, as well 
as generally, every object of his judicial cog- 


i Ld. Raym. 271, 2,——In this caſe there is ſaid to have 
been an appeal to the delegates, who have now no juriſdiction in 
prize cauſes. In Beak v. Tyrrell the judgment 1s grounded on 
defects in the pleadings. (Comb. 120. Carth. 31. 1 Sho. 6. 
Ca. temp. Holt 47.) 

Dougl. 613. n. to 620. n. Vol. I. 141, &c, 
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nizance, but not a word is contained of 
prizes. To conſtitute that authority, or to 
call it forth, in every war, a diſtin com- 
miſſion under the great ſeal iſſues to the lord 
high admiral, to will and require the court 
of admiralty, and the lieutenant and judge of 
the ſaid court, his ſurrogate, or ſurrogates, 
and they are thereby authoriſed and required, 
to proceed upon all and all manner of cap- 
tures, ſeiſures, prizes, and repriſals, of all 
ſhips and goods, that are, or ſhall be, taken ; 
and to hear and determine, according to the 
courſe of the admiralty, and the law of na- 
tions. A commiſſion ifſues to the judge ac- 
cordingly. The general court of admiralty 
is called the inſtance court; this other is ex- 
preſsly ſtiled the prize court. And it has 
been of late years ſolemnly determined *, that 
the reſtrictive ſtatutes, above alluded to, were 
intended to check the uſurpations of the in- 
ſtance court, and do not at all relate to the 
prize court : that the nature of the queſtion, 
and not the locality, is the thing to be re- 
garded ; and that the prize court may ad- 
judge concerning captures, happening an land, 


* Dougl..594—0620. n. 
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in conſequence of a naval force; and that it 
has the ſole juriſdiction for determining on 
the lawfulneſs of prizes, and proceeding ac- 
cordingly to ſentence of condemnation or 
acquittal, Every ' claimant has an opportu- 
nity of being heard. The court puniſhes 
every ſort of miſbehaviour in the captors ; it 
reſtores inſtantly, ( velis levatis if there does 
not appear a ſufficient ground of ſeiſur; and 
finally condemns, if the things captured be 
lawful ſpoil. From“ this tribunal, an ap- 
peal lies, in purſuance of national conven- 
tions, to commiſſioned members of the pri- 
vy council, called lords commiſſioners in prize 


cauſes. 


There are ſeveral occurrences, arifing on 
policies of inſurance and ranſom bills, which 
might ſeem to introduce the conſideration of 
maritime captures into our municipal courts, 
collaterally and incidentally, where the judg- 
ment to be pronounced would not operate as 
a ſentence of condemnation, binding the pro- 
perty and goods. But it will be found, that 
the mere lawfulneſs of prizes can hardly come 


! Doug]. 614. n. m 3 Black. comm. 69, 70. 
© to Mod. 77. Str. 1250. Burr. 683. 1198, 1734. 
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in queſtion even in this manner; tho the 
judges, on ſuch occaſions, have ſhewn a per- 
fect readineſs to pay a proper attention to the 
ſentiments of learned civilians and writers on 
general juriſprudence. 


It has been diſputed, at what time the pro- 
perty by capture veſts. Grotius and others 
aſſert, that quiet poſſeſſion for twenty-four 
hours is the criterion eſtabliſhed “ recentiori 
jure gentium inter Europeos popules.” But 
Bynkerſhock, with great ſtrength of reaſon, 
holds”, that it is impoſſible to fix a rule ap- 
plicable to all caſes; that, in general, the 
tranſmutation of property depends on the for- 
mer owner's having loſt all ſolid hopes of re- 
covery ; and that a captor cannot be faid to 
have acquired what he has no proſpe& of 
retaining. Indeed a fort of znchoate title 
immediately accrues. No * friend, fellow- 
ſoldier, or ally, no ſubje& of a neutral ſtate, 
can take from the captors their prizes, with- . 
out violating their right of poſſeſſion. In this 
ſenſe muſt be underſtood, what is repeated by ſo 
many juriſts, © que ex hoſtibus capiuntur, flatim 


„De j. b. & p. I. iii. e. 6. 5 3. v Qqj. p.. i. e. 4. 
1 Burr. 693. 
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caprentium fiunt.” But the property is not 
completely veſted, ſo as to bar the former 
owner, in favor of a reſcuer or vendee, in caſe of 
recaption or ſale, till there has been a ſentence 
of condemnation in ſome, foreign or domeſtic, 
admiralty court. This at leaſt is ſettled by 
the marine law as practiſed in England, and 
has a manifeſt tendency to prevent piracy and 
fraud. Indeed the prize act, mentioned be- 
fore, preſerved the right of the original own- 
ers even after condemnation; but that regu- 
lation, I apprehend, expired with the war. 
It * was repeated in the laſt war; and will 
probably be renewed, if at any future period 
the calamitous ſeaſon of hoſtilities ſhould re- 
commence. Such poſitive regulations how- 
ever ſhew the general law of nations to be 
contrary. 


When a definitive ſentence is pronounced 
by a competent court of admiralty, other na- 
tions, whoſe ſubjects may happen to be in- 
tereſted, ought to acquieſce. To examine 
the grounds of ſuch ſentence is to attack the 
Juriſdiction from whence it iſſued. The ſove- 

10 Mod. 79, 80. Burr. 694. 1208, 9. Dougl. 617. 


* Burr, 1209. ant. 447. St. 29 0. II. c. 34, § 1. 24» 
St. 19 G. III. c. 67. 51.44. 
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reign *ought not to interfere, except perhaps in 
caſes of a peremptory refuſal of juſtice, or a fla- 
grant and unqueſtionable violation of it. Much 
leſs ought ” any of our courts to flight a foreign 
ſentence: unleſs we give credit to their pro- 
ceedings, we cannot expect, the judgments 
here ſnould be thought to merit from them 
any reyerence or attention. 


There may, however, be ſome danger of 
partiality on behalf of the municipal claimant; 
at leaſt ſome jealouſy, almoſt equally perni- 
cious, may not unreaſonably be entertained. 
Letters of repriſal, and even maniteſtos and 
paper hoſtilities are alarming ſymptoms of an 
approaching war. We cannot therefore ſuf- 
ficiently admire the ſublime plan of Henry 
the fourth of France, who meditated the eſta- 
bliſhment of a national judicatory for all Eu- 
rope, where the temple of Themis being al- 
ways open, the gates of deſtruction might be 
for ever cloſed. The difficulty of accom- 
pliſhing the project is obvious; and when 
executed it might perhaps have been liable to 


* Vatt. I. of nat b. ii. 5 84. 
y T. Raym. 4 , Skin 59. 2 Sho. 232. Carth. 32. 
= Bellers delin. univ. law, b. v. p. 6. | 
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abuſes, like other praiſeworthy inſtitutions. 
But it would have anſwered a glorious end, 
and have juſtly immortaliſed its author, if in 
any ſucceeding age, it ſhould have prevented 
the havoc of a ſingle war. That condition 
or relation, which ſubſtitutes brutal force in 
the juſt dominion of reaſon, muſt ever be 
thought repugnant to the moral ſyſtem of 
humanity. 


LE C- 
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LECTURE XXXV. 


Of title to perſonal property by teflament, and 
by ſucceſſion in caſes of inteſtacy. 


ESTAMENTARY bequeſts of 
perſonal property are in our law diſ- 
tinguiſhed from deviſes of lands, chiefly by 
two particulars, firſt, that they do not require 
the atteſtation of ſubſcribing witneſſes, and 
ſecondly, that they affe& the property of the 
teſtator at the time of his death, whether ac- 
quired by him before or after the date of his 
will. The* reaſon of the latter difference 
hath been thus aſſigned; that as to real eſtate 
bought after making the will, ſuppoſing that 
not to paſs, the heir is clearly appointed by 
the law to take it; but as to the perſonal 
eſtate, if the executor, tho nominated before 
the acquiring thereof, ſhould not intitle him- 


* 1 Wms. 575. 
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ſelf to it, it is uncertain to whoſe hands it 
ſhall devolve. The principle however has 
been before explained, on which real eſtates, 
purchaſed after the date of a deviſe, do not 
paſs : and as to perſonalty, we may ſuggeſt, as 
an additional reaſon at leaſt for the diſtinction, 
the great confuſion and perplexity, and the 
intricate computations, that would enſue if the 
contrary rule of law were adopted, and if a 
teſtament ſhould affect only the property 
poſſeſſed by the teſtator at the time of its 
date. 


The capacity of teſtators to bequeath their 


perſonal property is ſo general as to admit 
ſcarcely of any exception. Indeed femes co- 
vert are by the general rule excluded from 
making a diſpoſition by will of their perſonal 
effects, becauſe they belong to the huſband. 


Yet we have * formerly ſeen, under what cir- 


d Vol. I. 438, 9. Lt is proper to ſubjoin that the will of a 
feme ſole, who marries and thereby becomes inteſtable, or of a 
feme covert, made during the coverture, tho ſhe overlives her 
huſband, is void. [4 Burn. eccl. law, 46. ed. 1767. cites Swinb. 
p. ii. & 9, who is there indeed ſpeaking of a deviſe of lands; 
but Burn adds a caſe which fully proves the former poſitions, 
viz. that the will of a widow, who marries again, becomes void 
by the ſecond marriage, tho ſhe ſurvives ſuch ſecond huſband, 
See poſt p. 462. nec ad rem, &c.] 
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cumſtances the will of a married woman may 
be good, and that ſhe is far from being totally 
and invariably reſtrained from being a teſta- 
trix. The*will of a felo de ſe, or of an out- 
law is void on this principle, that their per- 
ſonal effects are forfeitable to the crown. And 
the law, from obvious neceſſity, incapacitates 
ſuch perſons from making a valid teſtament, 
who are either not yet arrived at the age of 
diſcretion, or who, altho of adult years, are of 
unſound mind, and labour under a defect of 
their rational underſtanding. 


As to what ſhall be called the age of diſ- 
cretion, it may not be improper to mention 
the following * caſe, which ſeems originally to 


have cleared that matter from former doubts 


and uncertainty, It was ſuggeſted, that B. 
being under the age of ſixteen years had made 
a will, and that the prerogative court pro- 
ceeded to the proof of it, whereas, by the 
common law, a perſon is not capable till ſe- 
venteen years of age, and therefore a prohi- 
bition was prayed. And to ſhew, that the 


© Swinb, p. ii. $ 20, 21. * 2 Mod. 315. 
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common law had determined the time, fir 
Edward Coke's authority * was cited. But 
the court ſaid, that the proof of wills and the 
validity of them belongs to the eccleſiaſtical 
court; and if they adjudge a perſon capable, 
the king's bench will not intermeddle; for it 
is within their juriſdiction to decide when a 
perſon is of age to make a will; and ſome- 
times they allow wills made by perſons of 
fourteen years; and the common law hath 
appointed no time ; it depends wholly on the 
ſpiritual law : and therefore a prohibition was 
denied. 


This * ſpiritual law, in that caſe referred to, 
has conceded the power of making a teſtament 
at different ages in the different ſexes : for a boy 
muſt be fourteen years of age to be capable 
of being a teſtator; but the will of a girl of 
twelve years of age is good. The teſtament 
doth not become good, being made in their 
minorities reſpectively aforeſaid, altho they 
ſhould afterwards live to attain their ſeveral 
ages, whereat they might execute valid and 


© 1 Inſt, 89. b. 7 Swanb. p. i. 5 2. 
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effectual teſtaments. Nec ad rem pertinet, 


fs impubes, poſtea pubes, aut /i furioſus, poſtea 
eompos mentit, factus fuerit, et deceſſerit.” 


But * extreme old age, and other infirmi- 
ties, which leave a man the uſe of his reaſon, 
do not oblige him to die inteſtate. This the 
Roman civil law expreſſes with its uſual force 
and preciſion, where crimes and puniſhments 
are not in queſtion. ** Senium quidem etatic, 
vel ægritudinem corporis, finceritatem mentis te- 
nentium, teftamenti factionem certum eft non au- 
Ferre.“ 

However our law has not imitated the im- 
perial conſtitutions, in the numerous cauſes, 
which by the latter render perſons inteſtable, 
ſuch as apoſtacy, manifeſt uſury, and libel- 
ling. For, with us, a teſtator of ſufficient 
diſcretion may diſpoſe by will of all his goods 
and chattels, which are purely and fimply his 
own, being neither forfeited to the crown, nor 
claimable by a ſubject; and may give them 
away even from a wife and children, where 


t Inſt. I. ii. t. 12.4 1. * Swinb. p. ii. $ 5. 
i Cod. I. vi. t. 22.1. 3; | 
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there is no ſettlement, nor local uſage, in their 
favor; for they have no abſolute and indefea- 
fible claim by the general law. 


This leads us to inquire what kinds of 
goods cannot be bequeathed ; of which there 
are ſeveral ' forts. 1. A chattel, of which a 
man is jointenant with another, cannot be be- 
queathed away, but the claim by ſurvivorſhip 
will take place. 2. A man cannot by his 
will diſpoſe of goods, which he poſſeſſes not in 
his own but in another's right, as adminiſtra- 
tor or the like. 3. The“ antient jewels and 
regalia of the crown, which are herrlooms, 
cannot paſs by the will of the reigning mo- 
narch, as was holden by divers judges of this 
realm, and doors of the canon and civil law, 
aſſembled in the exchequer chamber on the 
death of Henry the fourth. 4. Things be- 
longing to à corporation aggregate are not ſub- 
ject to any teſtamentary diſpoſition made 


* By divers ſtatutes the teſtamentary power is extended over 
England and Wales, with an exception of the city of Cheſter, 
and ſuch other places, if any, not being within the province of 
York, the city of London, or principality of Wales, as may have 
ſuch reſtrictive cuſtom. (1 Inſt, 176. b. n. 5. 13th ed.) 

1 Swinb. p. iii. $ 6. = Fitz. abr. t. Executors 108. 
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thereof by the head of ſuch corporation, as by 
the maſter of a college. 5. The goods of the 
church cannot be alienated by teſtament ; but 
the corn growing on the glebe may be be- 
queathed by the rector. 6. Such things as 
deſcend to the heir at law together with the 
land to which they appertain, and do not 
veſt in the adminiſtrator in caſe of inteſtacy, 
cannot be diſpoſed of by will, unleſs the land 
itſelf is capable of being deviſed; as all eſtates 
now are, which are holden in fee ſimple. 
Therefore if a man bequeath the trees or the 
graſs growing on an eſtate, of which he is 
ſeiſed in right of his wife, theſe bequeſts will 
not paſs. But if being ſo ſciſed, he ſow the 
land, and bequeath the corn growing there- 
from, and die before the corn is reaped, in 
this caſe the legatary ſhall have the corn, 
and not the wife. The reaſon of the diffe- 
rence is, that trees are parcel of the frechold, 
and deſcend together with the land to the 
heir : but corn ſhall go to the executor, as 
parcel of the teſtator's goods. Thus alſo it 
ſeems, that © if even tenant in tail deviſe the 
trees growing on the eſtate, the claim of the 


iſſue in tail will take place of that of the le- 


® 11 Co. 50. a. 
gatee. 
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gatee. 7. To theſe inſtances we may add the 
caſe of paraphernalia, ſpoken of in a late lec- 
ture. 8. Laſtly, there is another bound or 
limit, which juſtice hath preſcribed to the 
power of bequeathing. For where the delt. 
of a teſtator exceed the value of his perſonal 
effects, nothing can be effectually bequeathed 
by him, in prejudice of his creditors. 


In taking which account of debts, ” funeral 
expences are to be included, according to 
the deceaſed perſon's condition in life ; and 
they have a general priority of other de- 
mands, | 


The whole clear reſidue of a teſtator's 
perſonal eſtate, over and above what will 
ſatisfy his debts and funeral expences, may 
be bequeathed by him, either where no 
local cuſtom interferes to the contrary, or 
where altho the teſtator lives in a diſtrict 
ſubje& to ſuch uſage, he dies without a 
wife and childleſs. But if he lived within 
the influence of ſuch territorial uſage, and 
left a wife or child or both, ſo much only of 


Ant. 405. 
Þ 3 Inſt, 202, 1 Sal. 296. 4 Barn. cecl. law 252. 
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the clear reſidue aforeſaid can be bequeathed 
by him, as the cuſtom allows. 


In a former * lecture I have taken ſome 
notice of conſtructive revocations of deviſes. 
The like principles are adopted by the ſpi- 
ritual courts in regard to wills of perſonalty. 
Marriage and iſſue, but neither it ſeems 
ſeparately, is a conſtructive revocation. And 
where a widower having children by his 
former wife, married again and had iſſue, it 
was holden no revocation ; marriage and iſſue 
being no legal, but only a conſtructive, revo- 
cation, and therefore to be rebutted by evi- 
dence ; and in this caſe there were circum- 
ſtances againſt a revocation. 


It may now farther be inquired, who are 
capable of being executors, and of taking a 
legacy. Here the civilians are very copious, as 
for inſtance in conſidering where baſtardy 


4 Ant 370 &c. 

Lord Raym. 441. 1 Wms. 304. & n. Braddyl v. Je- 
kyll, before fir George Lee, in or about 1752. 

Not iſſue only. Dougl. 37. n. 

t Thompſon & Myal v. Shephard & Dufficld, before Dr. 
Calvert, in the prerogative court, Dec. 1779, who pronounced 
for the will. An appeal, I underſtand, was intended, but compro- 
miſed after the death of the iſſue of the ſecond marriage. 


4 ſhall 


A— —_— 11 am «as 
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ſhall be a diſqualification, in which * caſe they 
lay down their rules with many “ ampliations” 
and limitations, as they are called. But with 
us this learning lies in a narrow compals, 
For if we except perſons attainted of treaſon 
or felony, outlaws, and ſuch others as are 
ſpecified in a few penal acts of parliament 
againſt popery, there ſeems no incapacity 
of being an executor or legatee. Thus in- 
fants and married women may not only take 
a legatary gift, but may be appointed to the 
execution of a teſtament. And“ ſo alfo, it 
ſeems, may any corporation aggregate ; tho 
of this ſome doubts * have formerly been 
raiſed, 


In the caſe of an infant executor, it is ne- 
ceſſary to appoint an adminiſtrator during 
his minority; whoſe ſubſtituted power regu- 
larly ceaſes, when the infant arrives at ſeven- 
teen years of age. But * if an adminiſtrator 
ſhould be appointed during the minority of an 


* Swinb. p. v. F 7; but theſe rules, I apprehend, are not in 
force in this country and age. 

See poſt. 527 Kc. Swinb. p. v. § 1. 

* Wentw. 17.— And ſuch corporation may appoint certain 
individuals to be ſyndics, and to receive adminiſtration with the 
will annexed. (1 Black. comm. 28. n.) 

? 5 Mod. 395. T. Jon. 48. 1 Sal. 39. Comb. 475. 
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infant adminiſtrator, ſuch delegation of authority 
would not determine, till the infant were of 
the full age of twenty-one ; becauſe an exe- 
cutor indeed, by the practice of the civilians, 
may take that office upon him at ſeventeen, 
but an adminiſtrator, being created by ſtatute, 
the time of his full age, muſt be governed by 
the common law. However, no * one, under 
the age of twenty-one, can now obtain a grant 
of letters of adminiſtration from the ſpiritual 
court, becauſe * ſuch perſon muſt enter into 
a bond faithfully to adminiſter, which ſecurity 
cannot legally be given before the age of ma- 


jority. 


Beſides the more ordinary ſort of executors 
and adminiſtrators, and adminiſtrators during 
minority, there are others of a temporary 
appointment, as adminiſtrators pendente lite, 
where the right to adminiſtration is in con- 
teſt in the ſpiritual court, and adminiſtrators 
durante abſentid executoris, where the execu- 
tor mentioned in the will happens to be be- 
yond the ſeas. There is likewiſe another fort 
of executor, not unfrequently mentioned in 
our books, who is called an' executor de ſon 


1 Sal. 39, o St. 22 & 23. C. II. c. 10. 
St. 43 El. c. 8. 
tort, 
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tort, of his own wrong, and who takes upon 
him the office by intruſion, not being ſo con- 
ſtituted by the deceaſed, nor (for want of ſuch 
appointment) ſubſtituted by the ordinary to 
adminiſter. If * ſuch intruder poſſeſs him- 
ſelf of the goods of the deceaſed, or ſell them, 
he hereby becomes an executor of his own 
wrong. 


It has been laid * down, that if there be 
a rightful executor or adminiſtrator, taking 
the goods will only make the taker a treſ- 
paſſer, and liable to the legal repreſentative. 
But in that caſe, to ſell them or receive the 
price are acts ſufficient to conſtitute an exe- 
cutor of his own wrong. The exiſtence of 
ſuch acts is to be tried by a jury, the reſult of 
them is matter of law for the conſideration of 
the court ; and flight circumſtances will avail. 
It ſeems clear alſo, that when an executor 
of his own wrong is ſo conſtituted, he is liable 
to be called upon, not only by the rightful 
executor, and by the creditors of the deceaſed, 


45 Co. 33. b. 
* 5 Co. 344 
f 2 Durn. & Eaſt 97 &c. 597. 
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but alſo by * the legatees, named in'the will, 
ſo far as the goods, which he has wrongfully 
adminiſtered, will extend. 


I have not hitherto taken occaſion to men- 
tion, that wills of perſonalty are divided i into 
written and nuncupative, 


The ſeveral requiſites, which are now ne- 
ceſſary to ſubſtantiate and carry into execu- 
tion a nuncupative will, are expreſſed with 
clearneſs, in the ſtatute of frauds, by which 


they are enacted. 

A will in writing is not confined to any 
certain form. A writing, purporting to be 
an indenture, but by the party executing it 
called his will, has been conſidered as a teſta- 


mentary inſtrument. And in every day's 


t Noy 13. $winb. 339. (ed. 1743.) 3 Durn. & Eaſt 587— 
590. But he can neither bring an action, as executor, nor retain 
the effects of the deceaſed in ſatisfaction of a debt or legacy, 
claimed by himſelf. (Swinb. 339. ed. 1743. Bro. t. adminiſtra- 
tors and adminiſtration pl. 8. Mo. 527. 3 Durn. & Eaſt 587— 
590. See Vin, abr. t. executors, F. a. 2, 3, 4.) In general, 
however, an executor of his own wrong is not liable de boni: 
prepriis, but only ſo far as he has wrongfully adminiſtered the ef- 
fects of the deceaſed. (Harr, Juſtin, -87. n. and cites 1 Mod. 
213, 4 Swinb. 337. ed. 1743.) 

99 C. II. c. 3. 5 19, 20, 21. i Ca. temp. Finch. 195. 


practice, 
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practice, very irregular and illiterate compo- 
ſitions, if the intention is at all intelligible, 
are allowed to have the ſame validity. 


The civilians * maintain, that the naming 
of an executor is of the eſſence of a teſta- 
ment; and this idea has been formerly recog- 
niſed by the judges of the common law. But 
it was admitted, that ” if the ordinary com- 
mit adminiſtration with the will annexed, in 
which no executor is named, any legatee may 
ſue ſuch adminiſtrator for his legacy in the ſpi- 
ritual court. And the judges of the ſupe- 
rior courts have fince conſidered a will, in 
which no executor is named, as effectual to 


all intents and purpoſes, 


A codicil may perhaps be juſtly deſcribed to 
be a teſtamentary diſpoſition, ſubſequent to a 
will, and by which the will is altered, ex- 
plained, added to, ſubtracted from, or con- 
firmed by way of republication ; but in no 
caſe totally revoked. Codicils were never 
thought to require the appointment of a new 


* Swinb. p.iv. 5 2. I Noy 12. = Tbid. 
2 Ch. R. 112. Ld. Raym. 1282. 
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executor to carry them into execution ; nor, 
on the other hand, is it any objection to 
them, or to the will, if they contain 
ſuch nomination; which may be collected 
from Swinburne, * but is awkwardly ex- 
preſled. 


It is the general duty of executors and ad- 
miniſtrators to repreſent * the teſtator or in- 
teſtate, in reſpect both to debts and credits, 
affecting his perſonal eſtate ; and where there 
1s a will, to prove it, and carry it into exe- 
cution, A codicil or codicils, if duly ad- 
miſſible, are to be proved with the will in 
the eccleſiaſtical court. And other * paper 
writings, purporting to be of a teſtamentary 
nature, tho they do not amount to codicils, or 
cannot with propriety be ſo ſtiled, may be 
likewiſe proved, according to the diſcretion of 
the ſpiritual judge ; and if made after a will, 
they may control it, as by increafing or dimi- 
niſhing the legacies thereby bequeathed. 


o P. i. 5 5. 

P The executor more fully repreſents his teſtator, than an heir 
his anceſtor. For if a man enter into an obligation, the execu- 
tor is bound of courſe, but not the heir, except by expreſs words. 
(1 Inſt. 209. a. b. 2 Saund. 136.) 

4 1 Ch. rep. 265. 

_” s A le- 
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A legacy is a teſtamentary gift to be paid 
by the executor or adminiſtrator, that is, 
it is not lawful for the legatary to take it by 
his own ſole authority, and without the exe- 
cutor's aſſent. For all the perſonal effects of 
the deceaſed veſt in the executor: which is 
true alſo of chattels real. Thus, if a term 
of years be bequeathed, and the legatee there- 
of bring an ejectment to recover poſſeſſion, 
it is neceſſary that he ſhould prove the aſſent 
of the executor to ſuch bequeſt, tho plauſible 
evidence will perhaps ſuffice. It is alſo now 
ſettled, that a * mere perſonal legacy may be 
ſued for and recovered in an action at common 
law, as well as in the ſpiritual court, if any 
aſſent thereto by the executor can be eſta- 
bliſhed in proof. But as in teſtamentary 
matters, the court of chancery exerciſes a 
concurrent juriſdiction with the ſpiritual 
court, the diſtinctions, taken in regard to le- 
gacies, may more properly be conſidered, 
when I come to treat of ſuits in equity. In 
the mean while, I ſhall revert to the probate 


r Swinb. p. i. $6. 

They are an indiſcriminate part of the perſonal eſtate; and 
2 leaſe for years, purchaſed after the date of a will, will paſs by 
it, (3 Wms. 169. n.) 


t Cowp. 284. 289. e 
0 
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of wills, which is a ſort of armour, uſed by 
an executor in ſuing others and defending 


himſelf againſt their ſuits. 


The following obſervations on this head 
are extracted from a caſe, in which the court 
of exchequer gave an elaborate judgment, 
founded on ſtudious reſearches into anti- 


quity, 


The manner of authenticating wills in 
the antient civil law much reſembled our 
practice of inrolling deeds in a court of record, 
except that the Roman teſtaments were kept 
ſecret during the life of the teſtators. But 
where legacies were bequeathed to the church 
or other pious uſes, the biſhops were to ſue 
for the ſame, and ſee to the adminiſtration 
thereof; and this firſt introduced their power 
of intermeddling with the probate of wills, 
which had belonged to and was a proper ob- 
ject of temporal authority. Yet they ſoon 
received a check from Juſtinian, who in 
ſtrong terms prohibited the eccleſiaſtical ju- 
riſdictions from interfering in teſtamentary 
cauſes, Under the papal canon law, efforts 


» Str, 666673 * 
were 
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were made, not only to revive, but to extend, 
this kind of authority. But the reſult ſeems 
to have been, that wills were not holden to 
be of eccleſiaſtical cognizance in their own 
nature, but only ſuch wills as were made for 
pious uſes. Thus Lyndwood, a very eminent 
canoniſt of this country, refers the eccle- 
ſiaſtical juriſdiction for the probate of wills in 
England to cuſtom merely, and not to the 
Civil or canon law. For there is little doubt, 
but that while the biſhop and the earl fate 
together in the county court, and that 
tribunal preſerved its early conſtitutional 
ſplendor, the probate of wills was diſpatched 
in no other place. When the eccleſiaſtical 
was ſeparated from the ſecular authority, it 
is ſuppoſed, that advantage was taken of an 
expreſſion in a charter of Henry the firſt, 
' intimating, that the perſonal eſtate is to be 
diſpoſed of for the good of the ſoul of the 
deceaſed. But a grant of Richard the firſt, 
while he was in captivity, much more ex- 
plicitly confirms the clerical jutiſdiction. 
Still this ſubject being confeſſedly mrxti fori, 
there was no pretence for preventing the 
county court from interfering in teſtamen- 


Prov. 174. 


| tary 
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tary cauſes, till by a charter of the ſecond 
year of Richard the ſecond, the county courts 
were injoined not to proceed in matters of 
eccleſiaſtical cognizance; from the date of 
which charter, ſtrengthened as it was with 
the character and circumſtances of the times, 
we may compute the ſole authority of the 
ſpiritual judge in authenticating the probate 
of wills, with an exception however of cer- 
tain courts baron, that have had probate of 
wills, time out of mind, and have always con- 
tinued that uſage. | 


The ſeal then of the eccleſiaſtical court 
authenticates the will; and cannot be con- 
tradicted: the determination there muſt be 
final. For there is no way to prove a will 
relating to chattels in the temporal courts, 
nor can they make a judgment contrary to 
what was made in the eccleſiaſtical tribunal. 
Therefore if a probate be ſhewn under the 
ſeal of the ordinary, it cannot be given in 


13 Durn, & Eaſt 125—133. 

* If fraud in procuring the will be charged, that is not a 
ſufficient ground to impeach the probate in a court of equity. 
But if the next of kin's conſent to the probate were ſraudulent- 
ly obtained, that may be taken cognizance of in a court of 
equitable juriſdiction. (Mitf. 206, 7. ad ed. and fee 1 Atk. 
630.) : 
evidence, 
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evidence, that the will was forged, or that 
the teſtator was of unſound mind, or that 
another perſon was executor; but it may be 
given in evidence, that the ſeal was forged, 
or that there were bona notabilia; becauſe that 
is not in contradiction to the real ſeal of the 
courts, but it admits and avoids it. And fince 
the eccleſiaſtical courts have the probate of 
wills now ſettled by cuſtom, the temporal 
courts cannot probibit them in their inquiries, 
whether the teſtator were of ſound mind or 
not, or whether the will be revoked or not; 
becauſe thoſe points are neceſſary to be aſcer- 
tained for authenticating the will. 


But courts of equity, as I have before 
mentioned, may hold plea concerning a le- 
gacy, and likewiſe concerning the bequeſt of 
the reſiduum, (which is but a legacy) conſi- 
dering the executor as a truſtee, and the in- 
tention of the teſtator as certain truſts to be 
performed. They may alſo, as it ſhould 
ſeem, in extraordinary caſes, dire& proper 
iſſues to be tried by a jury, touching matters 
of fraud and ſurpriſe, in obtaining particular 
bequeſts. | 


1 Str, 673. 
Farther, 
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Farther, if a temporal matter be pleaded in 
bar of an eccleſiaſtical demand, the ecclefi- 
aſtical judge muſt have regard to the law of 
the land, or elſe he will be prohibited by the 
temporal courts. As if payment be pleaded 
in bar of a legacy ſued for, and there be but 
one witneſs to prove ſuch payment, which 
proof the eccleſiaſtical court will not admit, 
becauſe the civil law requires more witneſfles 
than one, this is cauſe for b a prohi- 
bition. 


Laſtly, if a * legacy be charged on land, or 
to ariſe from the ſale of a real eſtate, it 
is recoverable only in courts of equity, and 
cannot be ſued for in the ſpiritual juriſ- 


ditions. 


Wills may be proved in England either 
in the common or ſolemn form ; the former 
of which proceeds without any citation of 
ſuch perſons as might be intereſted, the other 
requires ſuch citation. 


If the teſtament be written with the teſta- 
tor's own hand, the depoſitions of ſubſcribing 


* Hob. 26;, * Swinb. p. vi. $14. 2 Black. comm. 508. 
* Swinb. p. iv. F 28. Gilb. 260. 
8 witneſſes 


LECT. 35. and in caſes M inteſtacy. 479 
witneſſes are unneceſſary to prove it. Nei- 
ther is it invariably requiſite, that the teſ- 
tator ſhould ſubſcribe his name, or put his 
ſeal, to make it valid. For without thoſe 
confirmations, if the writing be perfect and 
fully finiſhed, it may be effectual as a will. 
But * if it be neither written, nor ſubſcribed, 
by the teſtator, it ſhall not prevail as his will, 
unleſs it were ſealed by him, or unleſs it be 
proved to have been written by his com- 
mand. 


When by any means the will is proved to 
the circumſpect ſatisfaction of the ordinary, 
the original muſt, as fir William Blackſtone 
obſerves *, be depoſited in the regiſtry of 
ſuch ordinary, under whoſe official ſeal a co- 
py thereof is made out in parchment, and 
delivered to the executor, or adminiſtrator 
with the will annexed, together with a certi- 
ficate of its having been proved before 
him, all which is uſually tiled “ the pro- 
bate.” 


© Swinbs p. vii. 8 13. 
* Swinb. p. iv. C 28. 
* 2 Black. comm. 508. 
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After theſe conciſe obſervations on ſubjects, 
which like moſt other legal topics, would 
have admitted of very copious amplification, 
I proceed ſtill more briefly to mention the 
nature of ſucceſſion to perſonal eſtates in caſes 
of inteſtacy. 


Such inteſtacy may be either general or par- 
tial: that is, either the whole, or part only, 
of that ſurplus, which ſhall remain after 
ſatisfaction of debts and funeral expences, 
and which the teſtator has in his power and 
diſpoſal, may be well and ſufficiently be- 
queathed away by his will. The whole is 
frequently diſpoſed of by appointing @ re/i- 
Auary legatee, to take all that ſhall remain 
after payment of funeral expences, debts, and 
particular legacies. In what caſes an execu- 
tor, as ſuch, ſhall or ſhall not ſtand in the 
place of a reſiduary legatee, and retain the 
final remnant of a teftator's perſonal eſtate 
for his own benefit, or only receive it in truſt, 
to be diſtributed among ſuch teſtator's next 
of kin, has frequently been an agitated queſ- 
tion, in chancery, as will be taken notice of 
under its proper head, Where ſuch final 
remnant is to be ſo diſtributed, there is a 


partial inteſtacy. There happens a general 
| inteſtacy, 
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inteſtacy, either where there is no will ac- 
tually exiſting, or none that can be duly 
proved. 


Formerly the granting of adminiſtration 
was exerciſed by the ordinary with a very 
arbitrary latitude; altho we are told this 
power did not belong to him from any in- 
trinſic right, but that he only enjoyed it by 
the conceſſion of princes. Afterwards by a 
ſtatute * of Henry the eighth, he was required 
to grant adminiſtration to the widow, or 
next of kin, of the deceaſed, or to both. 
But ſtill the adminiſtrator, or adminiſtrator 
with the will annexed, might retain, to his 
own benefit, the ſurplus after payment of 
debts, (and of legacies, where there was a 
will, altho no executor) and was not com- 
pellable to pay ſuch ſurplus over to the next 
of kin, until the time of paſſing the ſtatute * 
of diſtributions. Now, however, by this laſt 
mentioned law, the * adminiſtrator ſhall dit- 
tribute what remains clear of the inteſtate's 


f 1 Lev. 159, #21 H. VIII. c. 5. 

h 22 & 23 C. II. c. 10. 

i This does not control the cuſtum of London, but where a 
citizen of that city dies inteſlate, his adminiſtrator is Hill intided 
to retain a third. (T. Jon. 204.) 


Vol. II. li goods, 
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goods, after debts, funerals, and juſt ex- 
pences allowed, to his wife, children, or next 
of kin ; that is, one third to the wife, and the 
reſt to the children, or if any of them be 
dead, their legal repreſentatives, (meaning 
deſcendants) in equal proportions ; but any 
child, advanced in the parent's life to the va- 
lue of the dividend, ſhall have no ſhare with 
the other children, except he be the heir; if 
advanced, but not to the value, he ſhall have 
ſo much as will make his ſhare equal with 
thoſe of the other children; and the heir at 
law ſhall have an equal ſhare with the reſt, 
tho advanced in his father's life, without re- 
gard to his land by deſcent, or other con- 
ſideration. If there are no children, nor 
repreſentatives (meaning deſcendants) of 
them, a moiety ſhall be to the wife, the 
other moiety equally to the inteſtate's next of 
kin, in equal degree, and their repreſenta- 
tives; provided no repreſentatipn be allowed 
among collaterals after brothers and fiſters' 
children. If there is no wife, all ſhall be 
diſtributed to the children; if no wife nor 
children, all to the next of kin. By the 
ſtatute of frauds *, paſſed a few years after- 


* 29 C. II. c. 3. 4 25. 


wards, 
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wards, the legiſlature declared, that, in caſe 
of a feme covert dying inteſtate, nothing in 
the former act ſhould be conſtrued to deprive 
the huſband of the whole of her effects. And 
both theſe important laws were made perpe- 
tual by the ſame ſtatute, with this alteration, 
that if after the death of a father any of his 
children ſhould die inteſtate without wife or 
children, in the life of the mother, every bro- 
ther and ſiſter, and the repreſentatives of 
them, ſhall have an equal ſhare with her. 
This was a great defalcation of her claim 
under the prior law; for ſhe was thereby, 
and the father ſtill is, intitled to the whole. 


The ſtatute of diſtributions ſeems to have 
been conſtrued with a retroſpective efficacy ; 
for“ if a perſon died inteſtate before the paſ- 
ling of it, and afterwards adminiſtration were 
granted, the ſame rules of diſtributing his 
effects were to be obſerved. It is a hw ap- 
parently framed with great perſpicuity ; yet 
it has been explained by ſeveral forenſic de- 
ciſions. As general points, it is clear, that 
brothers and ſiſters of the half blood have 
an equal ſhare with thoſe of the whole 


11 J. II. e. 7. 2 Vern. 642. Sho. en. parl. 108, 


I'iz blood: 
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blood : and that * lineal deſcendants are ad- 
miſſible as repreſentatives, however remote 
in degree. It has alſo been determined, 
that a grandmother wholly excludes an aunt ; 
and that a' great nephew is not intitled to 
any diſtributive ſhare, where there is a ne- 
phew. 


Such are the means of acquiring perſonal 
property by teſtament, and by ſucceſſion in 
caſes of inteſtacy. Theſe were the laſt 
titles to goods and chattels, of which I 
propoſed to treat. I ſhall therefore, in my 
next diſcourſe, begin upon the third general 
head of this courſe of lectures, which will 
include under the term AcT1ons, firſt, cri- 
minal proſecutions ; ſecondly, private actions 
at law; and laſtly, ſuits in equity. 


* T. Ray. 500. Wms. 41. * 1 Wms. 25. 
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LECTURE XXXVI. 


Of puniſhments in general, and the more general 
claſſes of temporal offences as conſidered in the 
laws of England. 


UR attention is now to be directed to the 
third general head of this courſe of lec- 

tures, which I have intitled AcTIons, uſing 
that term in a ſtill larger ſenſe than fir Ed. 
ward Coke, * and including under it, according 
to the threefold diviſion which I propoſed to 
obſerve ; firſt, criminal proſecutions ; ſecondly, 


* 1 Inſt. 284. b. 
114 private 
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private actions in courts of common law ; and 


laſtly, ſuits in equity. 


Moſt parts of our penal code are eaſy to 
be underſtood. But offences of different de- 
grees of guilt are ſo very numerous, that to 
take notice of them all would leave no room for 
ſuch other ſubjects as are in general more in 
need of explanation. For theſe reaſons I ſhall 
ſpeak very conciſely of crimes and puniſh- 
ments, thinking it however proper to make 
ſome obſervations on them, by way of intro- 
duction to thoſe lectures, in which the modes 
of proſecution will be conſidered. 


I have formerly obſerved that the © higheſt 
authority which man can poſſibly exerciſe over 
man is that of legiſlation. The force even of 
legiſlative power is then greateſt, when puniſh- 
ments, eſpecially of the capital kind, are en- 


d There are very few juridical writers, whoſe compilations 
are more full of uſe ful knowledge, or more methodically digeſted 
even down to the minute ſubdiviſions, than the pleas of the 
crown by Mr. ſerjeant Hawkins, In this admired and author 
tative work, (of which the lateſt edition, with the neceſſary 
notes ard corrections, is to be reſorted to) the ſtudent wili 
readily fir.d information in almoſt every point of law relating to 
crimes and puniſhments. 


s Elem, jur. lect. III. 
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ated as the conſequence of guilt. The mo- 
ral lawfulneſs of exerting this dominion, as to 
crimes that are mala in ſo, and atrocious of- 
fences by the primary law of nature, is undiſ- 
puted. Where offences either againſt what 
is called the ſecondary law of nature, or thoſe 
againſt poſitive inſtitution merely, are puniſhed 
with death, this muſt be juſtified, if at all, 
on principles of urgent neceſſity, not on views 
of expedience, nor perhaps on that common 
idea of rendering certain kinds of property, 
uſually expoſed to depredation, more ſecure 
from theft. Of ſuch neceſſity indeed the le- 
giſlature is to judge. It is, I apprehend, the 
moral duty of a ſubject peaceably to undergo 
the puniſhment which the laws of his coun- 
try inflict, tho more than ; proportioned to his 
crime. Which opinion may be ſeen moſt 
elegantly inforced by Plato, in the diſcourſe 
which * Socrates is ſuppoſed to have had with 
Crito, a little before the death of that genuine 
philoſopher. But indeed * the Platonic prin- 


4 Where by a happy proſopopœia the laws are made to ex- 
poſtulate on the ingratitude of their being diſregarded by thoſe, 
whom, from their infancy, they have protected in the enjoyment 
of every civil right. 

* Barb. on Gr. de j. b. & p. b. ii. c. 20. F 1. 
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ciples went much farther; for it was holden 
among that ſect, not only that we ought to 
take particular care not to offend, but that 
when a man has been guilty of ſome crime, 
he ought immediately and ſpontaneouſly to 
haſten to puniſhment as the medicinal re- 
medy for vice. This * notion, as well as other 
Platonic principles, ſeems ſtrongly coun- 
tenanced by the fathers of the Chriſtian 
church. But I ſhall not travel far into the 
ſentiments of philoſophical writers on general 
juriſprudence, Thoſe who conſult Grotius 
and Puffendorf on the ſubje& of puniſhment 
will find much entertainment in the way of 
anecdote and quotation; but may perhaps 
think ſome fundamental points unſatisfactorily 
touched upon, as in particular the right of 
puniſhing in a ſuppoſed ſtate of nature*, that 
is, of independent equality among men, upon 
which, as a hypotheſis framed for argument, 
ſome have ſuppoſed the right of puniſhing in 
civil ſociety greatly to depend. An exact 
proportion between the crime and the pu- 
niſhment cannot always, if ever, be aſcer- 


f See Tay]. holy dying, c. in. 6: and ſee 1 Cor. v. 6. 5 
t Puf, l. of n. & n. b. viii.c. 3. $2 &c. Gr. de j. b. & p. 1.1. 
c. 20 53. Barb, ibid. 4 Black. comm. c. 1. 
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tained. The quantity and quality of hu- 
man puniſhment muſt in great meaſure be 
directed by the advantage and public good 
of every commonwealth. In puniſhments, 
(ſays Grotius') two things are to be conſi- 
dered, the reaſon why, which is the demerit 
of the criminal, and the end for which, 
namely the advantage of puniſhment; and 
this propoſed advantage ſometimes relates to 
the amendment and reformation of the offen- 
der, but always to the good of the ſociety. 


In regard to the infliction of puniſhment, 
two queſtions are ſtated by * Barbeyrac of 
weighty conſideration. The firſt is, whether 
it is better to allow the judge to determine the 
penalties for each crime, as it falls under his 
cognizance, or to regulate the kinds and de- 
grees of puniſhments by expreſs laws. Such 
a general diſcretionary power is extremely dan- 
gerous in itſelf, and repugnant to the free ſpi- 
rit of our municipal juriſprudence. Beſides, if 
the conſequences of tranſgreſſion be unknown, 
if it be left uncertain, what proportion of pu- 


* Puf. I. of n. & n. b. i. c. 2. 510. & b. vii. c. 3. 5 23. 
i De j. b. & p. I. ii. c. 20. f 28. 
* On Gr, de j. b. & p. b. ii. c. 20. f 24. 
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niſhment is to be adapted to particular crimes, 
then either every man ought to be as compe- 
tently qualified for judicial magiſtracy as they 
who actually preſide in that department, or elſe 
the terrors of the law will, from a new cauſe, be 
diſpenſed in unequal degrees, and will depend 
on the foreſight of different underſtandings.— 
The other queſtion is, whether a judge can 
infli penalties leſs (for doubtleſs he cannot 
inflict greater) than thoſe eſtabliſhed by the 
laws, which 1 think admits of a ſtill eaſier 
ſolution than the former theorem. In ſome in- 
ferior kinds of delinquency, the laws of this 
country, and perhaps of many others, permit 
judges within certain bounds to exerciſe a 
diſcretionary, and in ſome degree undefined, 
power of puniſhment. But where that is 
not the caſe, where the ſentence is definitively 
aſcertained, it can no more be mitigated or 
altered by the judicial magiſtrate, than he can 
in any other inſtance aſſume the character of 
a legiſlator. Barbeyrac inclines to the ſame 
ſentiments on both the points. 


The following ſpeculations are alſo of an 
intereſtiag nature. Grotius inſfiſts', ut /a/tem ab 


De j. b. & p. l. ii. c. 20. f 3. par. 2. 
ö 7 
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eque nocente @que nocens puniri nen debeat. On 
which paſſage Barbeyrac obſerves, © this takes 
place in a ſtate of nature, where all men being 
equal, have an equal right of puniſhing ; and 
conſequently there is a ſort of compenſation 
between two perſons equally g1ilty.”” Without 
adopting this perha ange ſentiment, I think 
the commeutator very juſtly adds, © that Gro- 
tius did not deſign to extend the maxim fo 
far as to deprive a prince or a magiſtrate of the 
right of puniſhing crimes, of which he knows 
himſelf guilty. In that caſe it is not ſo much 
the prince or the magiſtrate that puniſhes as 
the law, or the whole body of the ſociety, 
which has inveſted ſuch perſons with the 
right of correcting and chaſtiſing, in their 
name, thoſe who ſhall do any thing prejudi- 
cial to the public good.” To the ſame effect 
Puffendorf ® alſo remarks, “that the cited 
paſſage of Grotius does not properly concern 
them, that have public authority to puniſh, 
but only affects ſuch people, as love to cenſure 
and impeach others, barely upon their own 
private authority, and out of a pretended ha- 
tred to vice, without warrant from any obli- 


m L. of n. & n. b. viii. c. 3. 67. 
gations, 
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gations, which they are under by the duties of 
their office and place. 


According to the antient common lawof this 
country, we might truely boaſt, ulli gentium 
mitiores placuiſſe penas". But fince the time 
of Henry the ſeventh, acts of parliament have 
been paſſed in moſt reigns, except that of 
Charles the firſt, of a very different tenor. 
Beſides the ſeveral kinds of treaſon, we ſhall 
readily find, by conſulting the indexes to Ruff- 
- head's edition of the ſtatutes, above an hun- 
dred and ſixty claſſes of offences puniſhable 
with death, as felonies without, or deprived 


of, the benefit of clergy. 


However our laws have in no age permit- 
ted any kind of torture to inforce a diſcovery 
and confeſſion from a culprit. Even the peine 
forte et dure, which was uſed to compel a pri- 
ſoner to put in a plea of ſome kind to an in- 
dictment for a capital felony, is aboliſhed to the 
honor of the preſent age, by a late ſtatute, 
12 G. III. c. 20; by which it is enacted, that 
if any perſon arraigned on any indictment or 


n Liv. I. i. c. 28. 
It is remarkable, that there ſhould be any uncertainty in 
the manner of executing this proceſs. (2 Hawk. 330, 1. & 


VOY” 8 appeal 
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appeal for felony, or any indictment for 
piracy, ſhall ſtand mute or will not anſwer 
directly, the court ſhall award judgment and 
execution againſt ſuch perſon as if convict- 
ed by verdict. Hereby felony and piracy 
are put on the ſame footing as high trea- 
ſon was before the paſſing of this ſtatute. 
Petit treaſon, as including felony, is, I appre- 
hend, within the terms and proviſions of the 
act . In other countries the avowed deſign of 
uſing torture is in ſupply of evidence, and in 
order to extort a confeſſion: indeed Domat ? 
owns, that in capital caſes other proofs are 
neceſſary beſides a party's confeſſion, which 
might be an effect of melancholy or deſpair, 
or proceed from Tome other cauſe than the 
force of truth. But with us confeſſions are 
fo far from being extorted, that they are not 
admiſſible, unleſs voluntarily made without 
the ſeduction of promiſed favor, or the terror 
ofmenaced reſentment; and ſome have thought 
alſo, that the party ought to be expreſsly appri- 
ſed of the conſequence of his ſelf- accuſation. 


The benignity of our law, as it concerns 
crimes and puniſhments, is farther conſpicu- 


See 4 Black, comm. 320. 4 Pub. law b. iv. prolegom. 
wy 
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ous in adopting the maxim formerly ſpoken 
of, that penal ſtatutes cannot be extended by 
equity; which, as was then ſhewn, is con- 
trary to the opinion of Grotius, who main- 
tains , that the penal ſanctions of a law may 
be inhanced as well as mitigated by equitable 
- circumſtances and interpretation. But with 
us, unleſs * a ſtatute very plainly and expreſsly 
brings a man within the penalty, by a clear 
and diſtin& deſignation of the crime and of 
its conſequences, the judges will not award 
the ſentence. 


In this important matter, our laws muſt be 
allowed to have a manifeſt preference over the 
imperial inftitutions.—Cicero, in his t oration 
for Cluentius, relates, that, when he was in 
Aſia, a woman of Miletus was capitally con- 
demned for having procured to herſelf abortion, 
being bribed to commit that wickedneſs by the 
perſons next in ſucceſſion to the eſtate. Cice- 
ro's narrative is repeated by Tryphoninus, who 
adds, that, according to reſcripts of the beſt 
emperors, if ſuch crime were committed by a 


r De æquit. F 10. Bac. law tracts, 75. 
t Vol. iv. 287. (ed. Bipont.) 


+ | woman 
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woman after a divorce, ſhe was to be ſentenced 
to temporary exile. The whole paſſage is 
tranſcribed by the compilers of the digeſts, 
and forms a part of the text of the Roman 
civil law,—very defective ſurely in certainty 
and preciſion. 


Sir William Blackſtone treats * it as a diſ- 

tinguiſhing badge of Engliſh liberty, © that 
no ſubject can be ſent out of the land, againſt 
his will, that tranſportation is a puniſhment | 
unknown to the common law, and that 
wherever it is inflicted, it is either by the 
choice of the criminal himſelf; or by the ex- 
preſs direction of ſome modern act of parlia- 
ment.” Tranſportation is ſaid by Mr. Bar- 
rington * to have been firſt inflicted as a pu- 
niſhment by ſtatute 39 El. c. 4. By that 
"a, ſuch rogues as were dangerous to the 
inferior people, or as would not be reformed, 
might be baniſhed out of this realm. But by a 
* ſpecial law the two Deſpencers were baniſh- 


Dig. I. xlviii. t. 19. le. 39. I Black. com. 137. 


* Barr. 445. n. (4th ed.) 
It is very imperfeQly abridged in the common 4 af 


the ſtatutes, but may be ſeen in Raltal's edition. 
2 Poſt lect. XL. 


Vol. II. K k | 5 ed, 
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ed, near three centuries before. I believe, the 
firſt mention of tranſportation, eo nomine, is in 
the ſtatute 18 C. II. c. 3. 2. where, as in the 
* habeas corpus act, it is propoſed as an alter- 
native, according to fir William Blackſtone's 
obſervation. This is exactly correſpondent 
to the * notions of another people, once alſo 


zealouſly attached to liberty and to their 


country. 


The laſt inſtance I ſhall allude to, (tho 
others might be mentioned) of the clemency 
of our penal law, is in the caſe of * 6ballepge;, 
or objections which a priſoner is allowed to 
make to the jurors who are. to try him. Theſe, 
if founded on good and valid reaſons, are inde- 
finite in number. But in capital, and even cler- 


* St. 31 C. II. c. 2. 6 14. 

b « Nam quod ad exſulium attinet, perſpicue intelligi poteſ?, quaie 
fir. Exſulium non ſupplicium eft, ſed perfugium portuſque jupplicit 
Nam qui volunt parnam aliguam ſubterfugere, aut calamitatem, © 
Jclum vertunt, hoc eft, ſedem ac locum mutant, Jtaque null in lag 
noftra reperietur, ut apud ceteras civitates, maleficium ullum b. 
Julio gt multatum, Sed cum bomines vincula, neces, ignominiaſqu 
vitant, gue ſunt legibus conſtitutes, confugiunt quaſi ad aran it 
exſulium : qui ſi in civitate legis vim ſubire wellent; non pris 
civitatem, quam vitam, amitterent : quia nolunt, non adimitur, fi, 
civitas, fed ab his relinguitur atque deponitur.”* (M. T. Cic. 
orat. pro A, Cæcinä.) Me 

© 2 Hawk. 414. 
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gyable, felonies, twenty peremptory challenges 
are allowed, that is, without aſſigning any 
reaſon. In high or petit treaſon five and 
thirty of the jurors may be 8 
challenged. 


Before I proceed to mention the ſeveral 
claſſes of offences (the objects of thoſe pu- 
niſhments which the laws of England are fo 
tender of inflicting) it muſt be obſerved, that 
there are certain perſons to whom the guilt 
of a fact committed cannot juſtly be imputed, 
either in reſpe& of their want of reaſon, or 
in reſpect of their ſubjection to the power of 
others. 'Thoſe of the former deſcription are 
infants not yet arrived at the age of diſcretion 
nor doli capaces, idiots and lunatics. If a 
lunatic commit a capital crime in a lucid in- 
terval, he is capitally puniſhable. If how- 
ever he become non compos mentis before trial, 
he ſhall not be arraigned ; and if after con- 
viction, he ſhall not in that ſtate receive 
ſentence of death. As to thoſe under the 
ſubjection of others, a married woman ſhall 
not ſuffer any puniſhment for a bare theft 


4 Hawk. b. i. c. 1. 
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committed in company with, or by coercion 
of, her, huſband. But this will not excuſe her 
from being puniſhed for treaſon, murder, or 
robbery, which laſt is a complex or aggra- 
vated ſpecies of theft. Neither is impunity 
extended to a ſon or a ſervant, in reſpect to any 
crime, whether capital or not, committed by 
the command or coercion of the father or maſ- 
ter. And laſtly, evenꝰ the king's command does 
not excuſe an unlawful act, or prevent the pu- 
niſhment of the law. But it is ſet down by 
Puffendorf as one motive for alleviating the 
penalties of tranſgreſſion, when a man's friends 
and relations perſuade him to violate the 
laws. | 


The imputation of guilt may farther be 
conſidered according to the diviſions, which 
the law makes of thoſe,.who are concerned in 
the ſame criminal tranſaction, into principals 
and acceſſories. The diſtinctions relating to 
this ſubject are nice and numerous ; and I fear 
if I were in part only to recite them, it would 
tend to miſlead the judgment of my audience, 
and be of more diſſervice than uſe. 


© 1 Hal. hiſt, P. C. 44. 
* L.ofn. & n. b. viii. c. 3. 521. 
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The moſt general diviſion of offences is into 
ſuch as are more immediately againſt God, and 
ſuch as are more immediately againſt man. 
But the former are alſo highly pernicious for 
the moſt part to ſociety ; and the latter, while 
they invade men's rights, are objects likewiſe 
of divine diſpleaſure. Of offences more im- 
mediately againſt God I ſhall make mention 
in the next lecture, when I mean to treat diſ- 
tinctly of offences againſt the eſtabliſhed na- 
tional religion. Temporal offences, as con- 
ſidered by our law, may be divided into four 
claſſes, firſt, treaſons; 2dly, felonies without 
benefit of clergy ; 3dly, felontes not capital; and 
laſtly, inferior miſdemeanors. Between theſe 
ſeveral kinds of crimes there are the moſt 


ſtrong lines of legal diſtinction. 


I. High treaſon is charged in the indict- 
ment to be committed againſt the duty of 
allegiance, which is either natural or local, 
the former is the obligation of native ſubjects, 
the latter is that of * aliens, whoſe perſons, or 
families and effects, are under the temporary 


6 Foſt. 185, 
K k 3 protection 
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protection of the crown. For actual protec- 
tion and allegiance are obligations reciprocal: 
and it is laid down *, that a king de facto, in 
the full and ſole poſſeſſion of the crown, is a 
king againſt whom treaſon can be committed, 
and againſt whom only, whatever pretenſions 
to royalty may be made by any other perſon, 
while there is a ſovereign on the throne, con- 
ducting, as ſuch, the affairs of government. 
Therefore I can by no means agree with the 
much · reſpected commentator on the laws of 
England,, that the reaſoning of ſerjeant Haw- 
kins, agreeable to the paſſages above referred 
to in fir Michael Foſter, either confounds all 
notions of right or wrong, or made it the 
duty of Engliſh ſubjects to hinder the reſto- 
ration of Charles the ſecond. The two great 
crown lawyers reſt the argument on this, that 
there is a king in being; and that a king in 
being is intitled to allegiance. | Such allegiance 
cannot be due to more kings than one. As 
to the term © poſſeſſion of the crown being 
of very looſe and indiſtinct ſignification, and 
the caſe put, of a raging civil war, it is im- 
poſſible that poſitive laws can be well adapted 


w Foſt. 188. 402. 1 4 Black. comm. 77. 
* ; Hawk. 36. 
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to the very inſtant of commotion, and the re- 
volution of governments. I underſtand in ge- 
neral, by a king de facto, one in the actual 
exerciſe of ſovereignty, conducting the ope- 
rations of the executive power in his name, 
and by his authority. 


The ſeveral ſpecies of high treaſon of the 
more aggravated kind, ſuch namely as tend to 
civil commotion, or are immediately levelled 
againſt the perſons of the king, queen, or im- 
mediate heir to the crown, all theſe (which 
deſcription excludes offences againſt the coin) 
depend on the conſtructions given to the ſta- 
tute of treaſons, 25 E. III. ſt. 5. c. 2. 
Among theſe the atrocious offences of com- 
paſſing the king's death, and of levying war 
againſt him, . have particularly engaged the 
attention of the courts in their judicial gloſſes 
upon the ſtatute. The former being a latent 
purpoſe in itſelf (for compaſſing here means 
imagining with a fixed reſolution of perform- 
ance) muſt be manifeſted by ſome open or 
overt act. Sir Edward Coke holds, that an 
offence falling under one branch of the ſtatute, 


1 3 Inſt. 14. 
Kk 4 cannot 
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cannot be deemed an overt act of a different 
ſpecies of treaſon, but this is ® overruled 
by later judgments. and opinions, and many 
treaſonable acts in regard to levying war, or 
conſpiring to levy it under certain reſtrictions, 
adhering to the king's enemies, giving them 
intelligence or inviting them to invade this 
country, are conſtrued overt acts of compaſ- 
ſing the king's death. As tolevying war, the 
legal guilt thereof within the ſtatute of trea- 
ſons may be incurred, without the uſe of mi- 
litary weapons, or martial array. Thus a tu- 
multuous inſurrection with an avowed purpoſe 
of effecting a general end, as" the demolition 
of all diſſenting meeting-houſes, is a conſtruc- 
tive levying of war, and high treaſon.—I 
forbear ſpeaking of other ſpecies of high trea- 
ſon, for reaſons hereinbefore alleged, and 
much more readily omit the dreadful form of 
ſentence which the law preſcribes.— All real 
and perſonal eſtates are forfeited to the crown 
by attainder for high treaſon ; but * this is to 
ceaſe, as to lands, after the death of the pre- 
ſent cardinal of York, ſtill ſtiling himſelf 
Henry the ninth. 


= Foſt. 196, 7. Burr, 646, 2 Foſt, 213, &c. 
* St. 17 G. II. c. 39. 


Petit 
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Petit treaſon * includes three aggravated 
kinds of murder, firſt, where a wife kills her 
huſband ; ſecondly, where an eccleſiaſtic kills 
his prelate to whom he owes obedience; and 
laſtly, where a ſervant kills his maſter. The 
judgment of this crime, when committed by 
2 woman, is the ſame as if ſhe had been found 
guilty of high treaſon ; when committed by a 
man, it is part only of ſuch ſentence, and the 
fame, as if he had been convicted of high 
treaſon by counterfeiting the coin. 


II. The ſecond claſs of offences are fe/ontes 
without benefit of clergy, from murder, which 
is the moſt atrocious, down to offences of ſo 
much inferior a degree of criminality, that it 
may be matter of ſurpriſe, how it was thought 
neceſſary to make them puniſhable with death. 
The derivation of the word felony, which fir 
William Blackſtone * gives from fir Henry 
Spelman * is not the only etymology ſuggeſted 


? 1 Hawk. c. 32. 1 2 Hawk. 444 
7 The word is rarely, if at all, met with in any very antient 
code. It occurs int. Il. Sic, I. iii, t. 17. ap. Linden. which laws 
were publiſhed in or about 1223. (Linden. proleg.) 
* 4 Black. comm. 95. t Gl. v. Felo. 
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by that judicious antiquarian. Among othegs, 
he tells us, it may come from the Saxon verb 
* relen,” ſignifying to fall or to offend. If we 
ſuppoſe it to be a ſubſtantive taken from this 
verb in its latter ſenſe, it expreſſes merely de- 
linquency. If it be derived from pælen in 
the ſenſe of falling, it intimates that the land 
falls or cheats to the lord of whom it is 
holden. Which is a common idea, for eſcheat 
is alſo derived from a French word ſignifying 
to fall; and, as Spelman himſelf writes“, 
« feudum enim crebro apud feudiſtas dicitur ca- 
dere, et perinde relevari, relevatio, et relevium.“ 
The derivation adopted by fir William Black- 
ſtone ſeems extremely happy ; tho in truth 
I believe words are oftener deduced from ſome 
other ſingle word than two or more, and from 
obvious rather than quaint originals. For 
the moſt part "alſo more time is ſpent in in- 
veſtigating etymologies than the importance 
of them deſerves, 


The point, in which all felonies without 
benefit of clergy agree, is this, that the ſen- 
tence or judgment of death, common to them 
all, works an attainder. The other conſe- 


v Gl. v. Fe's. Vol. I. 413, 4+ 
& quences 
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quences of attainder, beſides that moſt awful 
one the execution of the law on the life of 
the criminal, are forfeiture of goods and chat- 
tels, and corruption of blood, by which it 
loſes its inheritable quality. This corruption 
of blood incapacitates the offender from re- 
taining or tranſmitting landed property, which 
7 eſcheats to the lord, ſubject to the preroga- 
tive claim of a year day and waſte, that is, the 
crown may occupy the lands for that period 
with a liberty alſo of committing waſte or 
ſpoliation. The conſequences of attainder 
cannot be entirely cleared away but by act of 
parliament. The king may indeed remit the 
execution of the capital ſentence ; but a free 
pardon does not, retroſpeCtively*, abrogate the 
incapacities of attainder. If a * perſon be 
attainted, it may be for the moſt part pleaded 
in bar to a ſubſequent indictment, for he is 
ſaid to be dead in law, and that the ſecond 
proſecution is as abſurd as it would be to at- 
tempt to kill one who is already dead. But 
if the former attainder is for felony, and the 
party is afterwards indicted of high treaſon, 
the rule ſeems not to hold. For in high 


The diſtinction between forfeiture and eſcheat is in ſome 


meaſure marked out, ant. 266, 7, 8. 
4 Vol. I. 414 2 Hawk. 375, 6. 


treaſon 
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treaſon not only the judgment of death is dif- 
ferent from that in felony, but the forfeiture 
is alſo more general, extending to land in tail 
as well as land in fee ſimple: tho if the fe- 
lony were prior in time, it ſeems agreed, that 
the title by eſcheat to the felon's lands in fee 
ſimple, accruing to the lord of whom they 
are holden, from the time of the felony, ſhall 
not be deveſted by the ſubſequent attainder 
for the treaſon, and the title of forfeiture 
thereby accruing to the crown, as would be 
the caſe if the treaſon had been prior in time. 
Laſtly, tho a perſon attainted is commonly 
faid to be dead in law, this © ſhall never be 
taken advantage of for his own benefit. For 
a perſon attainted is as liable as another to an- 
ſwer a perſonal action. Attainders, like other 
judgments, may be reverſed by writ of error, 
but the attorney general has a diſcretionary 
power of allowing ſuch writ. This, I ſup- 
poſe, is founded on the neceſſity of the thing, 
as otherwiſe the delays of penal juſtice, and 
the multiplicity of ſuch appeals, would be an 
intolerable grieyance. However, every court 
which has power to award an execution, has 
alſo of common right a diſcretionary power of 


d 2 Hawk. 376. © Ibid. vol. i. 413. n. a. 
42 liawk, 463. 
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granting a reprieve. And the king, part of 


- whoſe coronation oath it is to execute judg- 
ment in mercy, may at the end of all cri- 
minal proſecutions, except in bills of at- 
tainder and of pains and penalties paſſed by 
the whole legiſlature, grant a free * pardon, 
or ſubject to condition, or remit part of the 
ſentence. 


III. The third general claſs of offences 
which I mentioned are felonzes not capital, all of 
which * incur a forfeiture of goods and perſo- 
nal eſtate. By the antient common law, there 
were, I believe, no felonies, except ſuch crimes 
as are now puniſhable with death by reaſon 
of having loſt the benefit of clergy, man- 
ſlaughter, and the ſeveral kinds of larciny. 


* Sir William Blackſtone obſerves, that in democracies a 
power of pardon can never ſubſiſt. (4 Black. comm. 390.) It is 
perhaps impraQticable in populous and corrupt commonwealths, 
But at Athens the reviſion of the ſentence, (Monteſq. ſp. of laws 
b. vi. c. 5.) and at Rome the appeal to the people, gave oppor- 
tunities of remitting puniſhment by the ſupreme power. © [ni- 
tio crimina publica penes regem, pojtea penes conſules agitabantur, ſed 
quia lege Valerid jus provecationis populo delatum fuit, itempue veti- 
tum in caput civis Romani animadvertere injuſſu populi, capere ſin- 
gula crimina per populum mandari ve! conſulibus,”” Cc. (Grav. de 
ort. & progr. j. civ. 5 36.) 

f There is therefore an appearance of inconſiſtency in the 
court being allowed to impoſe a fine, ſt. 19 G. III. c. 74. 5 3. 
Perhaps it may be ſaid, ſuch fine may poſſibly come out of real 
eſtate, or future perſonalty, or the profits of future labor. 

In 
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In * grandJarciny, or theft exceeding the value 
of twelve pence, and other clergyable felo- 
nies, created by ſtatute or otherwiſe, the be- 
nefit of clergy ſtill faves the offender's life 
and lands. But in petit larciny, the bene- 
fit of clergy is not neceſſary to be called in 
aid, nor were the lands of the offender ever 
liable to eſcheat. Yet this is ranked among 
felonies according, to the antient law, by 
which it was always diſtinctly taken notice of, 
and the word“ feloniouſly” is neceſſary in the 
indictment. This may lead us to ſuſpect that 
* felony is in truth derived from pælen in the 
ſenſe of offending, and hath no immediate re- 
ference to the eſcheat of lands. 


IV. The fourth and laſt general claſs of 
offences, according to the diviſion above 
made, are miſdemeanors not amounting to felony. 
Some of theſe are puniſhable in a high degree 
by force of particular ſtatutes, but for the moſt 
part they are ſubject only to fine and impri- 


t 4 Black. comm. 367. 

* For wherever an offence is made felony by a ſtatute, it 
ſhall be intitled to the v eneſit of clergy, unleſs it be expreisly ex- 
cluded fromit. (2 Hawk, 342.) 

i 1 Hawk. 95. * Crag. j. f. l. i. dieg. 7. $ 3+ 
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ſonment. We often read in antiquity of fine 
and ranſom, ' which latter expreſſion ſignifies 
a ſum paid for redeeming men's perſons from 
impriſonment. The quantum of a fine and 
the duration of impriſonment frequently reſt 
in the diſcretion of judges. But“ a court of 
judicature cannot be authoriſed by any leſs 
authority than that of an act of parliament to 
inflict a puniſhment of a nature or kind, un- 
known to our laws. 


After this ſummary view of the infli tion 
of puniſhments by the laws of England, and 
of the more general claſſes of temporal offen- 
ces, I ſhall, in the next lecture, as I have 
before intimated, ſpeak with ſome degree of 
attentiveneſs concerning offences againſt the 
eſtabliſhed national religion. 


2 Inſt, 127. a. " 2 Hawk. 446, 
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LECTURE XXXVII. 


Of offences againſt the eſtabliſhed religion. 


AVING in a former lecture treated 

at large of the laws that eſtabliſh and 

maintain the national religion, it is now pro- 

per to conſider, in a legal view, the principal 
offences againſt the religion fo eſtabliſhed. 


Juridical writers comprehend under the 
title of offences againſt religion all violations 
of moral duty not immediately affecting the 
rights of the ſovereign, of the common- 
wealth, or of any individual. In this claſs may 
more eſpecially be ranged the obſolete crime 
of ſorcery or witchcraft, reputed by our an- 
tient law as a kind of practical hereſy, and pu- 
niſhable with death : but the capital ſentence 
was aboliſhed by a ſtatute © of the laſt reign. 
Perjury alſo ſeems properly to belong to the 


Lect. XIII. d 3 Inſt. 44. St. 1 J. I. c. 12. 
9 G. II. c. 5. 
ſame 
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ſame diviſion. For tho it is commonly con- 
ſidered as a crime againſt public juſtice, that 
idea is taken from its eventual effect. In its 
* nature and eſſence, it is a direct violation of 
religious ſentiment, abuſing the name of the 
Creator to purpoſes of fraud. Theſe miſde- 
meanors, however, are in general diligently 
ſecreted at the time of commiſſion, and are 
thought by their authors to carry with them 
their own condemnation. The offences 
againſt religion, of which I mean particularly 
to treat, are more extenſively dangerous, and 
more open and avowed hoſtilities. Such are 
all manner of blaſphemy and profaneneſs, 
and the propagation of irreligious, immoral, 
and heretical opinions. Theſe are proper and 
neceſſary objects of civil coercion, the law 
eſtimating their different degrees of malignity, 
and pernicious conſequence to the ſtate. 
In the ſequel I ſhall ſpeak of nonconformity to 
the eſtabliſhed worſhip. 


The ſanctions of natural as well as muni- 
cipal hws would be incomplete, without be- 
lieving not only, the exiſtence of the Deity, 


 Turigurand: contemfta religio ſatis Deum ultorem habet. 
(Cod. I. iv. t. i. le. 2.) Perjuris pana divina, exitium, humana, 
dedecus i. Gravin. de j. n. gent. et xii. tab. 5 46. 
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but his conſtant attention to the moral ſyſtem 
of humanity. Grotius therefore ſeems to 
ſpeak with too ſcrupulous a reſerve in faying, 
&« * has notitias qui primi incipiunt tollere, coer- 
ceri poſſe arbitror nomine humane ſocietatis, 
quam fine ratione probabili violant“. What 
ſolid reaſon can condemn the firſt authors, 
and yet acquit the ſubſequent propagators of 
this impiety? The commentator Barbeyrac 
adds on the cited paſſage, thoſe only who 
dogmatiſe ought to be puniſhed. This ſeems 
an obſcure or inaccurate diſtinction. Cer- 
tainly while the impiety is concealed in the 
heart it can only be puniſhed by omniſcience. 
But as ſoon as atheiſtical principles are avow- 
ed, the followers as well as the founders of 
ſuch pernicious ſects appear juſtly amenable 
to human tribunals, by reaſon of their de- 
ſtructive influence on the peace and happineſs 
of ſociety. Reaſon agrees with the imperial 
conſtitutions ', © quod in religionem drvinam 
committitur, in omnium fertur injuriam.” Thus 
alſo Puffendorf ſtrenuouſly affirms , that ſuch 
men are to be judged offenders, not only 
againſt the divine Majeſty, but againſt all 


De j. b. & p. I. ii. c. 20. 6 46. Cod l. i. t. 5. le. 4 p. 1 


t L. of n. & n. b. iii. c. 4. 54. 
| | mankind. 
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mankind. The great primary advocate for 
toleration clearly holds *, that atheiſts are not 
intitled thereto ; becauſe their principles tend 
to ſubyert oaths and covenants, the bonds of 
civil ſociety ; and becauſe having no religion, 
they have no religious pretence for ſuch to- 
leration. The abovementioned commentator, 
however, in his note on the paſſage of Puf- 
fendorf, above referred to, is again clouded 
with ſome obſcurity. Without expreſſing 
his judgment of ſuch as barely avow atheiſti- 
cal opinions, he adds their labouring at 
making proſelytes as an article to ſubſtan- 
tiate the juſtice of the puniſhment, which 
he maintains. But a degree even of civil 
guilt ſeems conſtituted by the public pro- 
feſſion of tenets which ſhake every ſocial 
and moral obligation, tho the crime may be 
aggravated by an active zeal for perverting 
the true principles of others. Titius objects, 
that ſevere puniſhment and force are not 
proper to cure a man of atheiſm, But this 
writer ſhould have remembered, that the 
chief end of civil puniſhment, and the firm 
ground for ſupporting the juſtice of it, is not 
{o much the intended reformation of the cri- 


> Locke vol. i, 251. (3d ed.) 
i Cited by Barb. on Puf. I. of n. & n. b. iii. c. 4. 54 
LI 2 minal, 
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minal, tho a deſirable object, as the neceſſary 
welfare of ſociety. It ſeems matter of ſur- 
priſe that any doubt ſhould be conceived on 
this important queſtion. Very liberal and ap- 
proved juriſts j agree that it is the duty of the 
civil magiſtrate to plant and uphold religion, 
as an eſſential part of political inſtitutions. 
Can it therefore be unjuſt to bring to puniſh- 
ment ſuch as thwart and oppoſe fo neceſſary 
a defign? Is it not inconſiſtent that the 
ſubjects of a ſtate ſhould be at uncontrolled 
liberty to deſtroy what the laws are and ought 
to be vigilant to build up and to repair ?—The 
ſame reaſoning holds with regard to ſuch 
other irreligious tenets openly profeſſed, as 
are calculated to ſubvert moral obligation, on 
which the peace and welfare of ſociety de- 
pend. But the degree of human puniſh- 
ment, I apprehend, is to be eſtimated in this 
caſe chiefly by that which warrants it, name- 
ly, the wrong done to the community by de- 
praving the manners of the people. It might 
be arrogance to avenge the cauſe of heaven. 
So far the Roman emperor well adviſed the 
ſenate *, © Deorum injuries Dits cure.” 


J Burl. pol. I. p. iii. c. 3. Vatt, 1. of n. b. i. c. 12. 


5 129—134. 
* Tac. ann. I. i. c. 73. 
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Having ſeen that human tribunals may, 
conſiſtently with natural juſtice and rational 
principles of juriſprudence, animadvert on 
offenders againſt religion, our next conſidera- 
tion ſhould be in what manner this power 1s 
to be exerted by our laws, to what accuſations 
the temporal courts are open, and in what 
caſes recourſe muſt be had to the feebler 
coercion of the ſpiritual judge. In this in- 
quiry', a proſecution commenced in the twen- 
ty-ſeventh year of Charles the ſecond will 
afford inſtruction, The attorney general ex- 
hibited an information againſt John Taylor 
for blaſphemous and profane expreſſions, 
uttered by him, not written or printed, but 
too groſsly impious to be here repeated. 
Chief juſtice Hale ſaid, & that ſuch kind 
of wicked blaſphemous words were not only 
an offence to God and religion, but a crime 
againſt the laws, ſtate, and government, and 
therefore puniſhable in the court of king's 
bench. For to fay religion is a cheat, is to 
diffolve all thoſe obligations, whereby the 
civil ſocieties are preſerved ; and chriſtianity 
is part of the laws of England; and therefore 


I 1 Vent. 293. 2 Keb. 607, 621, Trem. 226, 7. 
LI 3 to 
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to reproach the chriſtian religion is to ſpeak 
in ſubverſion of the law.” And ſo the court 
agreed and adjudged; and it was declared 
that an indictment lay for ſaying the proteſtant 
religion was a fiction, Purſuant to theſe 
opinions, the convict was ſentenced to an 
exemplary degree of puniſhment ; the judg- 
ment being that he ſhould pay a large fine, 
find ſureties for his good behaviour during 
life, and ſtand twice in the pillory with a 
paper on his head, containing the following 
inſcription, for blaſphemous words tending 
to the ſubverſion of all government.” — Thea- 
trical entertainments, ſhews, and pageants, 
are, in this country, guarded from profaneneſs 
and irreligion, by the ſtatute 3 J. I. c. 21: 
and the ſtatute 9 & 10 W. III. c. 32. ſubjects 
to heavy penalties any perſon who having 
been educated in, or at any time made pro- 
feſſion of the chriſtian religion in this realm 
ſhall by writing, printing, teaching, or adviſed 
ſpeaking, deny the doctrine of the trinity, the 
chriſtian religion to be true, or the holy 
ſcriptures to be of divine authority. The 
antitrinitarian hereſy was before excepted out 
of the” act of toleration, | 


LECT. 37, 


= St. 1 W. & M. ſeſſ. 1. c. 18. 5 17. 
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The mention of theſe ſeveral laws gives oc- 
caſion to obſerve, thatꝰ matters ordained by po- 
ſitive ſtatute, tho of a ſpiritual nature, are pro- 
perly examinable in the temporal courts. More- 
over, impoſtures in religion, denunciations of 
judgments, and the like, are cognizable at com- 
mon law as diſturbances of the public peace. 
On the ſame principle, tho heretical doctrines 
are in general under eccleſiaſtical control, yet, 
if the abettors of them ſet up conventicles and 
raiſe factions, which may tend to ſedition and 
commotion, ſuch offenders are puniſhable on 
indictments. Another rule may be found in 
the * caſe of Edmund Curl, proſecuted about 
the beginning of the laſt reign as the publiſh- 
er of an obſcene. libel, There chief juſtice 
Raymond declared, the ſpiritual court has 
nothing to do with it, if in writing ; and if it 
reflect on religion, virtue, or morality, if it 
tend to diſturb the civil order of ſociety, he 
thought it a temporal offence.” I hall only 
ſubjoin the * caſe of Mr. Woolſton, who was 
convicted for his blaſphemous diſcourſes on 


"1 Hawk 4. 3 Inſt. 43. 
® 1 Hawk. 7; fee Grot. de J- b. & p. l. it. c. 20. 


C51. n. 1. 
P Hawk. 4. Hob. 236. 41 Str, 790. 


7 Str, 834. Fitzg. 64. &c. 
L1 4 the 
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the miracles. A motion was made to arreſt 
the judgment, ſuggeſting the inconvenience 
that might ariſe, if controverſial points of 
theology were made the ſubjects of indict- 
ments. But the fame chief juſtice laſt quot- 
ed, declared, chriſtianity in general is parcel 
of the common law of England, and therefore 
to be protected by it; now, whatever ſtrikes 
at the very root of chriſtianity, tends mani- 
feſtly to a diſſolution of the civil government, 
and ſo was the opinion of my lord Hale in 
Taylor's caſe: fo that to ſay an attempt to 
ſubvert the eſtabliſhed religion is not puniſh- 
able by thoſe laws upon which it is eſtabliſh- 
| ed, is an abſurdity; if this were entirely a 
new caſe, I ſhould not think it a proper queſ- 
tion to be made: I would have it taken notice 
of, that we do not meddle with any differences 
in opinion, and that we interpoſe only where 
the very root of chriſtianity itſelf is ſtruck at.” 
The court were unanimous in theſe ſenti- 
ments, and proceeded to ſentence the delin- 
quent.—Such ſeems to be the latitude of the 
temporal juriſdiction, any of the grounds 
which I have enumerated being ſufficient to 
ſupport its authority over offences of this 
claſs. And whether we conſider the ſuperior 
mode of trial in the courts of common law, 

pF 
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or their greater ſtrength and power as uſeful 
auxiliaries to the cauſe of religion, we muſt 
ſurely wiſh rather to extend theſe limits, than 
to confine their operations to a narrower | 


boundary. 


It is certain, that here/y, where no act 
of parliament intervenes, and the other 
exceptions which I have mentioned do 
not occur *, belongs to eccleſiaſtical cogni- 
zance. As to what ſhall be eſteemed hereſy, 
the ſtatute 1 El. c. 1. § 36. confines it to 
ſuch points as have been ſo determined by the 
authority of the canonical ſcriptures, by the 
firſt four general councils, or any of them, 
or by any other general council wherein the 
ſame was declared hereſy by the expreſs and 
plain words of the ſaid canonical ſcriptures, or 
ſhould be determined to be hereſy by the par- 
liament with the affent of the conyocation. 
Theſe directions in ſtrictneſs are impoſed 
only on the high commiſſion court fince* 
aboliſhed ; but deſerve the higheſt attention, 


For a few years indeed, at the end of H. VIIIth's reign, 
it was indictable in common by expreſs ſtatute. (St, 25 H. VIII. 
g. 14. 1 E. VI. c. 12.) 

St. 16 C. I. c. 11. 


if 
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if they be not abſolutely binding on the dio- 
cefan's determinations, when a charge of he- 
reſy is exhibited before him. For tho this 
proviſo, as fir Edward Coke obſerves, ex- 
tendeth only to the high commiſſioners, yet 
he adds, © ſeeing in the high commiſſion there 
be ſo many biſhops and other divines and 
learned men, it may ſerve for a good direction 
to others, eſpecially to the dioceſan, being a 
ſole judge in ſo weighty a cauſe.” 


The * puniſhment of hereſy, from time 
immemorial till the reign of Charles the ſe- 
cond, was capital, a reign, whatever juſt cauſe 
his ſubjects might have to murmur, copiouſly 
and permanently beneficial to poſterity, I 
ſhould preſume however that death was rarely 
inflicted ; becauſe (for the credit of our laws) 
it ſeems to have been ” requiſite, that there 
ſhould be a conviction before the provincial 
ſynod, then a relapſe, and then a ſecond con- 
viction before the fame tribunal, antecedent 
to the iſſuing of the fanguinary proceſs ; 
which could not iſſue at all without the king's 


» 3 Inſt, 40. * 4 Black, comm. 46. 
F. N. B. 601, 2, 3. (7th ed.) 
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concurrence. Statutes * indeed, deviating 
from the benevolence of the common law, 
have been enacted, with different degrees of 
rigor, and productive of very ſerious doubts. 
But theſe difficulties are happily reduced to 
matter of ſpeculation, ſince the legiſlature has 
annihilated the high commiſſion court, and by 
the ſtatute 29 Ch. II. c. . entirely aboliſhed 
the writ de heretico comburendo and all pu- 
niſhment by death in purſuance of any eccle- 
ſiaſtical cenſures.— At this day, it is * agreed, 
the dioceſan may convict heretics : but whe- 
ther a ſpiritual judge, not being a biſhop, and 
whether even the provincial ſynod have the 
fame juriſdiction, are queſtions remaining to 
be ſettled. The-court may then fulminate its 
cenſures, ordain penance, or extend its rigor 
to excommunication. The laſt-mentioned 
ſentence abounds with alarming conſequences. 


1 See ſt. 2 H. IV. c. 15. 2 H. V. c. 7. 25 H. VIII. c. 14. 
& 12 Co. 92. 

* In F. N. B. 602. n. (7th ed.) among the notes aſcribed 
to fir Matthew Hale, this ſtatute is mentioned with an exclama- 
tion of laut Deo. But that pious and excellent judge, ac- 
cording to the Biogr. Brit. and the life prefixed to his hiſtory of 
the pleas of the crown, died 25th Dec. 1676, 28 C, II. and 
the ſeſſion, in which this laudable abolition took place, appears 
to have begun near two months aft-rwards, viz. 15th Feb. 
1676-7. 29 C. II. 

d 1 Hawk. 4. 
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It draws after it many incapacities; the prin- 
cipal of which is the diſability of ſuing any 
action. The excommunicate may alſo be 
arreſted by a writ out of chancery, and im- 
priſoned till he is reconciled to the church. 
An old* ſtatute, ſtill in being, was made to 
facilitate this proceſs. Thus with the aid cf 
the temporal courts, the prelates are armed 
with the power of inflicting perpetual impri- 
ſonment, provided the heretic refuſes to make 
his recantation and ſubmiſſion; a greater 
power than perhaps, except in very flagrant 
_ cafes, they would be willing to exert, 


I propoſed to take this opportunity of ſpeak- 
ing of zonconformity to the eſtabliſhed worſhip, 
by Roman catholics, and by proteſtant ſectaries. 
But I muſt premiſe that I do this in reference 
to what the law was, not what it 7s; and not 
now imputing ſuch diſſent as a civil crime. 
For © we learn from the higheſt judicial au- 
thority, that a proteſtant diſſenter is not to be 
legally conſidered as guilty of any offence, by 
holding that religious perſuaſion: and the ſame 


© El. 4. 33. 
© Cow. 393. 6 Bro, ca. pail. 181-196. 
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exculpation, by parity of reaſon, muſt, I appre- 
hend, be extended to Roman catholics, who 
comply with the requiſitions of the very late 
act of parliament. It was indeed always (be- 
fore any . act of toleration) a ſoleciſm in mo- 
rality to impute criminality to the errors of 
the conſcience, ſuppoſing the opinions in de- 
bate to be erroneous, for I know thet is 
begging the queſtion. But this axiom muſt 
be explained; and it is proper, that men of 
all perſuaſions ſhould be reminded of the juſt 
and general ſentiments of a foreign juriſt *; 
that it is not enough to conſult our conſciences, 
we mult ſtudy to enlighten them, and to exa- 
mine whether we have the neceſſary helps to 
guide them.—“ Combien des gens, (he adds) 
par exemple, prennent parti fur des diſputes de 
religion, ou fur des queſtions difficiles de morales 
ou de politique, quoiqu ils ne ſoyent nullement en 
dat den juger ni d'en raiſonner?“ 


A ſuppoſed danger to the ſtate, (of 
the reality of which the legiſlature was 
the proper judge, and * which, if real, 
was, within the following bounds, a ſufficient 


* Burl. nat. I. p. ii. c. . 


f Vatt. I. of n. b. i. c. 12. . 6135. Locke vol. i. 251. (3d 
4. 
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exculpation) operated for a long period as a 
reaſon for refuſing toleration to papiſts, and 
for making a diſtinction between proteſ- 
tant diſſenters, after they were tolerated, and 
the members of the eſtabliſhed communion. 
But I ſhall not affe& to decide, whether this 
reaſon would, in any age, extend to juſtify that 
extreme rigor, with which our civil polity in- 
forced its abhorrence of popery. 


When, in conſequence of the Norman in- 
vaſion, the firſt uſurpations of the pope were 
once admitted, the partiſans of his ambition 
ſoon improved their advantage, inſulted and 
oppreſſed the laity and ſecular clergy, and 
endangered our civil libertics, particularly by 
the pernicious practice of appeals to Rome. 
—The general foundation, on which we muſt 
eſtabliſh the juſtice of our penal ſeverity 
againſt Roman catholics, is, that the“ prin- 
ciples heretofore ſuppoſed at leaſt to be in- 
culcated and received by them as ſuch, engage 
and confederate their endeavors againſt the 
ſovereign and his government. Theſe laws 


t Locke vol. ii. 25 1. (3d ed.) 
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may be conſidered as ſubjecting the profeſſors 
of the Romiſh perſuaſion, to incapacities, in- 
convenencies, forfeitures, and fuch 9—— 


as ꝗſfect their perſons. 


I. The principal incapacities were the 
following. To go beyond the ſeas for a po- 
piſh education, to ſend another who ſhould be 
ſo inſtructed there, or even to tranſmit any 
money or other valuable for that purpoſe, in- 
curred the diſabilities of being plaintiff in any 
action, committee of any ward, executor, or 
adminiſtrator, of taking any legacy or deed of 
gift, or of bearing any office. But if the 
perſon ſent conformed in ſix months after his 
return, he was to be diſcharged. Children 
(not being ſoldiers, mariners, merchants, 
or their apprentices, or factors) departing 
this realm to avoid a religious education 
here, or on any other account, and not 
having licence from the king, or ſix of the 
privy council, were to take no benefit by 
any gift, conveyance, deſcent, deviſe, or 
otherwiſe, of any lands or goods. No“ per- 
ſon, not bred up by his parents in the popiſh 


d St.1].I.c.q4 3 C. I. c. 2. i St. 3 J. I. c. 5. 
* St. 25 C. II. c. 2. 


religion, 
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religion, was permitted to breed up or ſuffer 
his children to be bred up in that perſuaſion, 
on paĩa of becoming incapable to bear any 
office. The two laſt-cited ſtatutes allowed the 
diſabilities thereby incurred to be at any time 
ſhaken off by conformity. Theſe regula- 
tions, conſidering the zeal and tumult of the 
times, in general deſerve the praiſe of great 
wiſdom, and exemplary moderation, giving 
indulgence to errors contracted at home, not 
ſought for abroad, paſſing over without ani- 
madverſion hereditary principles, prohibiting 
only thoſe who were not by their parents 
educated in the popiſh faith, from inculcating 
the ſame doctrines upon the minds of their 

children, and opening a ready paſſage to in- 
demnity, by returning to the national church. 
Other proviſions there are, which wear a 
fiercer aſpect. Theſe diſabled the adherents 
to the Romiſh faith from taking lands by in- 
heritance, purchaſe, or deviſe, from preſent- 
ing to benefices, from aſſuming the education 
of youth, or any judicial or miniſterial offices 
in courts, from practiſing in the profeſſions of 
law and phyſic, and from ſuing any action, 


See ſt. 3 J. I. c. 5. 58. 11, 12. 18. 11 & 12 W. III. c. 4 
$ 3, 4. 1 Hawk, 23, 24. 
except 
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except ſuch action concern ſome hereditament 
or leaſe, which is not to be ſeiſed into the 
king's hands, by virtue of any law concern- 
ing recuſancy. One other diſability ſeems to 
have formerly been fo neceſſary a meaſure, 
that the only wonder is, it ſhould have been de- 


layed fo long; for it was not till the ſtatute 
30 C. II. ſt. 2. § 7. that perſons refuſing to 
make a declaration againſt popery were ex- 
cluded from ſeats in parliament, Such, in ge- 
neral, were the incapacities of papiſts ; thoſe © 
however relating to eſtates might at any time 
have been diſcharged by conformity to the 
proteſtant religion, taking the oaths, and pro- 
feſſing to diſbelieve the chief articles of Ro- 
miſh ſuperſtition. 


II. The inconveniencies attending perſons of 
this perſuaſion were, that they ſhould regiſter 
their eſtates, the names of the tenants, afid 


= St. 11 G. II. c. 17.4 1. 

* Seeſt. 35 El. c. 2.4 4, 5. 3 J. I. e. 5. F 2. 4. 13, 14, 15. 
7 J. I. c. 6. 5 28. 30 C. II. ſt. 2. $5. 1 W. & M. ſeſſ. 1. 
c. 15. J 2. 4. 9, 10. 1 G. I. ſt. 2. c. 55. f. & 3 G. I. c. 18. 
$ 6. which two laſt acts, and all others requiring a regiſtry, are 
expreſsly repealed, it, 31 G. III. c. 32. f 21. 
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the yearly rent; that their deeds ſhould be in- 
rolled within fix months after date, and their 
wills within fix months after the death of the 
deviſor, in one of the courts at Weſtminſter- 
hall ; that they ſhould not come into the pa- 
lace where the king or the heir apparent re- 
ſided, nor into the royal preſence, nor within 
ten miles of London; that, after conviction 
for not repairing to divine ſervice, they might 
be confined to the ſpace of five miles round 
their uſual dwelling; that their baptiſms, 
marriages, and burials ſhould be conformable 
to the worſhip of the church of England; that 
they ſhould not have any arms, gunpowder, 
or ammunition, except ſuch weapons as ſhould 
be allowed by the juſtices at ſeſſions for their 
defence; to which were added two other re- 
ſtraints that have ſomething of a ludicrous 
found; by one of theſe, every papiſt not ſub- 
ſcribing againſt popery was prohibited from 
having a horſe whoſe value exceeded five 
pounds; and, by the other, the huſband of a 
popiſh recuſant convict, not conforming in 
three months, might be deprived of his con- 
ſort, and ſhe might be impriſoned until ſhe 


conformed, unleſs he was willing to ranſom 
her 
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her at the rate of ten pounds a month, or the 
third part of his lands. 


III. As to forfeitures, they were very nu- 
merous. Beſides that moſt of the recited 
incapacities and inconveniencies were guarded 
by mulcts and fines; the heir of a popiſh 
recuſant, who was under the age of ſixteen 
years, at his anceſtor's death, and after ſuch 
age became recuſant, was charged with the 
penalties, happening to him by reaſon of ſuch 
his anceſtor's recuſancy. Another ſpecies of 
forfeiture, is that of paying double land tax, 
inſerted in the annual acts of parliament for 
that purpoſe, and incurred by papiſts and re- 
puted papiſts, being of eighteen years of age, 
and not having taken the oaths of allegiance 
and ſupremacy. A * wife, being a popith re- 
cuſant convict, her huſband not being fo, was 
liable to forfeit to the king two parts of her 
jointure or dower, and to have no ſhare of her 
huſband's goods and chattels ; if ſhe were mar- 
ried otherwiſe than according to the worſhipby 
hw eſtabliſhed, ſhe was utterly excluded from 


* $t.1].L.c.4 4.4 St. 3 J. I. e. 5. 5 10. 13. 
Mm 2 any 
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any part of her huſband's lands. In like 
manner a* man convicted of recuſancy, hav- 
ing been married otherwiſe than according to 
the form of the church of England, loſt all 
title, as tenant by the curteſy, to his wife's 
eſtate. The other © moſt conſiderable forfei- 
tures were levelled againſt foreign ſeminaries 
for popiſh education. 


IV. The laws, moſt alarming to the favor- 
ers of Romiſh ſuperſtition, were thoſe which 
ſubjefted their perſons to puniſtment. The aiders, 
after the fact, of ſuch who brought into the 
realm any bulls or inſtruments from Rome, 
the wilful hearers of maſs, and ſuch, who, 
knowing any jeſuit or Romiſh prieſt to be 
within the kingdom, neglected for twelve 
days to diſcover it to a magiftrate, were 
* all liable to impriſonment. Any popiſh 
biſhop, prieſt or jeſuit, exerciſing his func- 
tion, (except in foreign miniſters houſes) 


— 


1813. 

St. 27 El. c. 2. 6 6. 1 J. I. c. 4. 3 C. I. c. 2. 5 1. 
St. 13 El. c. 2. 6 4. 23 El. c. 1. 6 4 27 El. c. 2. 5 13. 
St. 11 & 12 W. III. c. 4. 5 3. 5. 
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might have been adjudged to perpetual im- 
priſonment. Knowingly to receive, relieve, 
comfort, aid, or maintain a jeſuit or popiſh 
prieſt within this realm, being at liberty, or 
out of hold, was no leſs a crime than felony 
without benefit of clergy. This“ clauſe ap- 
pears moſt difficult to be juſtified of any of 
the legal ſanctions againſt the dangers ariſing 
from popery. Laſtly, to put in ure, pub- 
liſh, bring into the realm, or aid the bringing 
into the realm, of any bull or inſtrument 
from Rome, by virtue of any ſuch authority 
to abſolve others, or willingly to be abſolved, 
and being a jeſuit or popiſt_ prieſt to continue 
in the realm without conforming, theſe ” 
three offences have been ſwelled into the 
crime of high treaſon. - 


This is a compendious view of the laws 
againſt papiſts, as they ſtood before the paſ- 
ſing of the late mitigating and repealing acts. 
To have marked in every inſtance the diſtinct 


conſequences of recuſancy and conviction 


* $t. 27 El. c. 2. 64. 
* Yet it was proceeded on. 2 Weſt ſymbol. 6 212. 
Y St. 13El.c.2.4 2,3. 27 El. c. 2. 5 3. 10. 
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thereof appears unneceſſary, and would have 
rendered this detail intricate and prolix. We 
n uſt own the legiſlature has exerciſed an in- 
genious ſeverity, diverſifying and adapting the 
penalties to almoſt every fituation of civil life. 
Nothing but the moſt imminent danger to the 
community, and the public peace, can juſtify 
ſuch rigorous ſtatutes ; and the danger, what- 
ever it really was, was certainly thought to be 
moſt imminent. To profeſs popery might, 
with ſome reaſon, be conſidered as declaring 
war againſt the ſtate; tho the practice with 
very few conformed to the principle. Theſe in- 
ſtitutions therefore (as is remarked by fir Wil- 
liam Blackſtone *) are rather to be accounted 
for from their hiſtory, and the urgency of the 
times which produced them, than to be ap- 
proved (upon a cool review) as a ſtanding ſyſ- 
tem of law. Let us illuſtrate this obſervation 
by a ſtriking example. Pope * Pius the fifth 
having without much notoriety, and perhaps 
with concerted ſecrecy, anathematiſed queen 
Elizabeth, and promoted plots, inſurrections, 
and rebellions againſt her, finally, in a bull, 
dated in March, in the year 1 569, declaring, 


* 4 Black comm. 57. 
* Camd. annal. an. 1570. Barrow ſuprem. 5. 


« that, 
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« that, as ſucceſſor of St. Peter, he was con- 
ſtituted by him that reigneth on high, over all 
nations, and all kingdoms, that he might pluck 
up, deſtroy, diſſipate, ruinate, plant, and 
build,” proceeds thus; We deprive her of 
her pretended right to the kingdom, and of all 
dominion, dignity, and privilege whatſoever, 
and abſolve all the nobles, ſubjects, and people 
of the kingdom, and whoever elſe have ſworn 
to her, from their oath, and all duty what- 
ſoever, in regard of dominion, fidelity, and 
obedience.” To publiſh this bull was abet- 
ting rebels, and inciting civil confuſion, wars, 
and maſſacres, with the ardor of bigotted ſu- 
perſtition. We may then ceaſe to wonder, 
that in the next ſoſſion of parliament, begun 
the ſecond day of April, in the year 1 570, ſuch 
crime was declared high treaſon. —Some ſimilar 
offence might give riſe to the moſt penal of 
_ theſe laws, ſome hoſtile act of foreign arro- 
gance, ſome domeſtic conſpiracy or ſedition. 


Oar hiſtory, ſince the reformation, will 
eaſily account why no mitigation of the penal 
ſtatutes againſt popery till very lately was in- 
dulged. Soon after the reſtoration, (the only 
criſis when we could reaſonably look for ſuch 
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lenity) we find that upon addreſs to the 
houſe of peers by the Roman catholics, a com- 
mittee of that houſe was appointed to exa- 
mine and report the ſanguinary laws in mat- 
ters of religion. At that time there did not 
appear one lord in the houſe diſſentient to the 
revoking of ſuch ſtatutes, as we are told by a 
noble hiſtorian, who had ample opportunity 
of knowing the truth of what he wrote. 
The committee fate, and was diligently at- 
tended by the Roman catholic lords and their 
friends, for ſome days, who made their obſer- 
vations upon ſeveral acts of parliament, in 
which they deſired eaſe. But the papiſts loſt 
the benefit of this deſign by diſcord and ani- 
moſity amongſt themſelves, by their infolent 
carriage towards the members of the eſta- 
bliſhed communion, and by the unaccommo- 
dating pertinacity of the jeſuits, who vehe- 
meatly proteſted againſt diminiſhing the tem- 
poral authority of the pope. Thus the fa- 
vorable diſpoſition of the legiſlature was fruſ- 
trated ; and, for near a century afterwards, 
there was little room to look for the revival 
of ſuch a committee. But as the authority 


d Clarend, contin. 139 &c. 


of 
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of the Roman pontiff has worn away, and 
this kingdom, as well as Ireland, has been, 
for a longer time than was ever before remem- 
bered, not only in fact undiſturbed by papiſtical 
machinations and ſeditions, but unalarmed by 
the terror of ſuch diſturbances, we muft ap- 
plaud the lenity of the late acts, as it ſeems 
not to ſuit the dignity of the commonwealth 
to enact laws merely in terrorem, without a 
view of carrying them into execution. By 
the former of theſe acts, not only the diſ- 
abilities of Roman catholics in reſpe& to 
landed eſtates, but the penalties levelled againſt 
popiſh biſhops, prieſts, and jefuits ſeem an- 
nulled (for the act is not perfectly clear) in 
favor of ſuch as ſhall take and ſubſcribe an 
oath, the purport of which. is to abjure the 
pretender, and the temporal authority of the 
pope within theſe realms, and to renounce 
the tenets moſt adverſe to the ſecurity of 
our government. The ſecond act is much 
more perſpicuous and intelligible. This law, 
at the ſame time accounts for the former ri- 
gor and preſent lenity of the legiſlature, by 
reciting that certain principles have been at- 


© St, 18 G. III. c. 60. 4 St. 31 G. III. c. 32. 
tributed 
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tributed to papiſts, which are dangerous to 
ſociety and civil liberty, and which they are 
willing to diſclaim. It then exempts from 
all penal proſecutions ſuch papiſts, eccleſi- 
aſtics as well as laymen, as ſhall, in any of 
the courts of record ſpecified, take, make, and 
ſubſcribe a declaration, that they profeſs the 
Roman catholic religion, and ſuch oath and 
farther declaration for ſecurity of the go- 
vernment as thereby required. Nor is this 
the only indulgence. For the ſame law tole- 
rates, under due regulations, the public ex- 
erciſe of that religion, and provides againſt 
diſturbing the congregation, and againſt miſ- 
uſing the officiating prieſts*, 


II. Proteſtant diſſenters, before the revolu- 
tion, were alſo obnoxious to ſevere coercion. 
They were ſubject to incapacities and inconve- 
niencies, and the frequenters of their conven- 

ticles were liable to forfeitures and impriſon- 
ment. The toleration act“ ſuſpends the effect 
of theſe penal ſtatutes againſt them, aſſigning 


Thus the intention of a ſtatute of queen Mary was re- 


wved, after a period of about 240 years. (See vol. I. 355, 6.) 
# See ſt. 35 El. c. 1. 22 C. II. c. 1. and the other ſuſ- 
acts 


St. 1 W. & M. ſeſſ. 1. c. 18. 


this 
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this reaſon, that ſome eaſe to ſcrupulous con- 
ſciences, in the exerciſe of religion, may be an 
effectual means to unite their majeſties pro- 
teſtant ſubjects in intereſt and affection. If 
however a man be a profeſſed churchman, and 
his conſcience will permit him ſometimes to 
go to the meetings of ſeparatiſts, inſtead of 
places for celebrating the eſtabliſhed worſhip, 
the a& of toleration will not legally excuſe 
him from the penalties for not reſorting to 
church; for it was not made for ſuch ſort of 
people. As to real diſſenters alſo, the impu- 
nity is not unconditional. For if any aſſembly 
of perſons, diſſenting from the church of Eng- 
land, ſhall be had in any place for religious 
worſhip, with the doors locked, barred, or 
bolted, during any time of ſuch meeting to- 
gether, all perſons that ſhall be at ſuch meet- 
ing ſhall not receive any benefit from that 
law'. It is alſo provided, that no congre- 
gation or aſſembly for religious worſhip ſhall 
be permitted or allowed by that act, until the 
place of ſuch meeting ſhall be certified to the 
biſhop of the dioceſe, the archdeacon of the 


h 6 Mod. 190. 16 5. 
) F 19—Theſe regulations are copied into the laſt act for 
tolerating the worſhip ot the church of Rome; but the place of 


ſuch worſhip is to be recorded at the ſeſſions, not certified to the 
biſhop or arch deacon. 


archdeaconry, 
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archdeaconry, or the juſtices of peace, at 
their general or quarter ſeſſions, and regiſtered 
or recorded accordingly. The ſubject of a 
former lecture gave occaſion to * mention the 
ſecurity derived to the church from the cor- 
poration and teſt acts, and that wiſe inſtitu- 
tion which reſtrains magiſtrates of corpora- 
tions from appearing at diſſenting conventicles 
in the gowns, or with the enſigns of their re- 
ſpective offices. The ſame law however, 
which contains the laſt-mentioned regulation, 
repeals in part the“ act againſt occaſional con- 
formity, and the whole of that to prevent 
the growth of ſchiſm. One of theſe ſtatutes 
gave a check to temporiſing in religion; and 
the other reſtrained diſſenters from being in- 
ſtructors of youth. Since theſe reſtraints have 
been annulled, the difſenters (as is obſerved 
by biſhop Ellys*) have enjoyed a greater de- 


* Vol. I. 362.—Where it is ſaid, by miſtake, that the provi- 
fion of the corporation act, requiring magiſtrates io have taken 
the ſacrament within one year next before their election, is re- 
pealed by ſt. 5 G. I. c. 6. That law only repeals ſo much of 
the corporation act as relates to the oath and declaration therein 
mentioned; and indemniſies the then members of corporations, 
and perſons then in office, and having omitted to take the ſacra- 
ment, unleſs removed, or proſecuted without wilful delay, within 
fix months after being placed or elected into their reſpective 
offices. | 

1 St;5 G. I. c. 4. 10 A. e. 2. 
®-32 A. ſt. a. c. 7. * Tratts p. i. tr. 7. 
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gree of licence in ſome reſpects than the 
members of the eſtabliſhed communion, par- 
ticularly in their power of holding aſſemblies 
to conſult about and provide for their civil and 
religious intereſt; whereas the ſynods of the 
regular clergy cannot either be convoked or 
continue without the royal authority and aſ- 
ſent. Theſe conceſſions however have proved 
ſo unſatisfactory, that we have ſeen repeated 
applications made to the legiſlature to enlarge 
them; which have ſucceeded to a conſiderable 
extent. For, inſtead of ſubſcribing almoſt 
the whole of the thirty- nine articles, as was 
formerly” incumbent on diſſenting miniſters, 
all * that is now required from them, and from 
diſſenting ſchoolmaſters, beſides taking the 
oaths to the governinent, and making the de- 
claration againſt popery, is a profeſſion © that 
they are chriſtians and prteſtants, and, as 
ſuch, believe that the ſcriptures of the old 
and new teſtament, as commonly received 
among proteſtant churches, do contain the 
revealed will of God, and that they do receive 
the ſame as the rule of their doctrine and 
practice.” We muſt own it favors of pedan- 


? Toleration at 1 W. & M. ſeſſ. 1. c. 18.58. 
1 St. 19 G. III. c. 44. 
tio 
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tic obſtinacy indeliberately to reje&t every 
propoſed innovation. It belongs to the ſu- 
preme power of the ſtate to judge. And 
when that power has pronounced its mature 
reſolves, there are many reaſons againſt reite- 
rating the ſame application with reſtleſs im- 
portunity. I ſhall corroborate theſe ſenti- 
ments by a citation from a foreign juriſt, 
who appears in general to write with the moſt 
impartial moderation. When the choice 
of a religion (ſays he) is already made, and 
one is eſtabliſhed by law, the nation ought to 
protect and maintain that religion, and pre- 
ſerve it as an eſtabliſhment of the greateſt 
importance, but always without blindly re- 
jecting the changes that may be propoſed to 
render it more pure and uſeful: for * the ſtate 
ought always to attend to its own perfection. 
But as all innovations in this caſe are full of 
danger, and can ſeldom be produced without 
diſorder, they ought not to be attempted upon 
ſlight grounds, without neceſlity, or very im- 
portant reaſons. The ſociety, the ſtate, the 


entire nation only is to determine the neceſ- 


fity or convenience of theſe changes ; it does 


* Vatt. J. of nat. b. i. c. 12. f 131, 
NVatt. l. of nat. b. i. c. 2. C 21. 
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not belong to any ſingle perſon to attempt 
them by his own authority, nor conſequently 
to preach a new doctrine. Let him offer his 
ſentiments to the conductors of the nation, 
and ſubmit to the orders he receives from 
them.” 


After this review of crimes and puniſh- 
ments, I ſhall haſten to the modes of proſe- 
cution, which will be compriſed in the four 
following lectures. 


LE C- 
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LECTURE XXXVIII. 


Of the ordinary modes of commencing criminal 
proſecutions. 


HERE is no part of civil inſtitu- 

tions in which the ſubjects of a ſtate 
feel themſelves more intereſted than that, 
which defines the ſeveral ſpecies of crimes, 
limits their puniſhment, and preſcribes the 
mode of proſecution. Where the penal law 
is indefinite or obſcure, it is obvious that poſ- 
ſeſſions, liberty, and life may be ignominiouſly 
| facrificed to groundleſs accuſations, concerted 
by the malice of private reſentment, or the 
rage of capricious tyranny. The criminal 
code has therefore, I believe, in all countries 
preceded nice regulations reſpecting property; 
and has much earlier been brought, by the 
. care of legiſlators, to ſome degree of matu- 
rity and perfection. General ſecurity equally 
requires that crimes ſhould not be unpuniſh- 


ed, 


% 
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ed, and that puniſhment ſhould not be diſ- 
cretional, but depend on a preordained law. 
Theſe are among the principal ends of form- 
ing civil communities, and were diſcerned to 


be ſo in the infancy of every ſtate. 


The laws relating to the commencement of 
criminal accuſations materially vary in diffe- 
rent countries, 


In * Athens, (where there ſeems to have 
been little diſcrimination made between ac- 
tionable wrongs and public offences) a citizen 
was liable to be put upon his trial, not only 
by the perſon particularly injured, but any 
other informant. Solon, the author of this 
law, being queſtioned which he thought the 
beſt commonwealth, replied, that, where every 
man is equally ready with the immediate ſuf- 
ferer to proſecute injuſtice. But at* Athens, 
he that threw another iato priſon for thievery, 
and could not prove the charge, was liable to 
forfeit a heavy fine. The preſent modes of 


* Pet. II. Att. I. vii. t. 2. d Plut. in vit. Sol. 
* Pet. I. Att. L vi. t. 7. 
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thinking ſeem to diſapprove both theſe inſti- 
tutions, as making the office of an informer, 
in regard to petty offences, rather too laudable 
and meritorious, and encouraging him to ſup- 
port his accuſation by perjury, through the 
menaced terror of amercement. 


The © Roman law did diſtinguiſh between 
public crimes and private wrongs, but per- 
haps not very accurately, nor always conſiſt- 
ently. Defamatory libels, theft, a ſpecies of 
fraudulent dealing called ſellionate, the driving 
away of cattle, the cutting down of trees 
clandeſtinely, and ſome other miſdemeanors, 
were conſidered as private injuries, in no high 
degree affecting the intereſt of the community, 
and were therefore to be proſecuted only by 
the perſons, whoſe rights were immediately 
infringed. But public crimes, in which claſs 
were reputed not only treaſon, embezzlement 
of the revenues, and the like; but forgery, 
adultery, and many others, theſe were amen- 
able to juſtice at the inſtance of any ſpirited 
reformer. —Before all the Roman magiſtracies 
were cumbrouſly wielded by one man, to 


4 Dom. pub. law b. iii. introd. Gravin. de ort. et progr. j. e. 
937. 


proſecute 
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proſecute ſtate criminals was more than ſim- 
ply meritorious; it was one of the roads 
which ambition took to honor; it was a teſt 
uniformly required and given of a zealous and 
animated concern for the common welfare. 
% Voluit (ſays Cicero © of Cælius) vetere inſti- 
tuto, eorum adoleſcentium exemplo, qui poſt in 
civitate ſummi viri et clariſſimi cives exſtiterunt, 
induſtriam ſuam a populo Romano ex aliqud 
luftri accuſatione cognoſci.” Hence frequent 
competitions aroſe for the credit of managing 
the charge againſt a diſtinguiſhed culprit ; 
and among the reaſons urged for adopting or 
repudiating the rival orators, this delicate 
principle is ſaid to have prevailed—* ne li- 
bido violandæ neceſſitudinis auctoritate judicum 
comprobaretur, —In ſucceeding ages ſeveral of 
the emperors redreſſed the dangers to be ap- 
prehended from (what we term) malicious 
proſecutions. ** Quiſqurs crimen intendit (ſay 
Honorius and Theodoſius) non inpunitam 
fore noverit licentiam mentiendi. The mere 
acquittal, however, of the accuſed, did not 
endanger his accuſer, bat his deſign was 
{crutiniſed by the judge ;—* et. % quidem 


* Orat. pro M. Czlio. 
f M. T. Cic. in. Q Czlilium divinat. 
b Cod. I. ix. t. 46. le. 10. 
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Juſtum ejus errorem repererit, abſolvit eum; fi 
vero in evidenti calumnid deprebenderit, legi- 


timam pænam ei irrogut 


By the uſage of France, as it ſtood before 
the late revolution, no private perſon could 
carry on a criminal proſecution; but he 
might do what was equivalent; he might 
cauſe his allegations to be regiſtered, and re- 
quire the proper officers, whoſe function it 
was, to be diligent and careful in bringing 
the ſuppoſed offender to juſtice. If the 
party were acquitted, he might demand the 
name of the informer, which till then was 
kept ſecret, and ſue him for the falſe calum- 
ny, under the reſtrictions, however, as J ap- 
prehend, which I have juſt deduced from the 
laws of Rome. But where a public crime 
included ſome peculiar grievance to an indi- 
vidual, as the driving away of his cattle, or 
the like, he might join in the proceedings 
with the king's procurator, or with the local 
bailiff, the one demanding juſtice on the of- 
fender, the other only praying civil repara- 


b Dig. I. xlviii. t. 16. le. 1. par. 3. 
i Dom. pub. law b. iii. introd, 
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tion. This ſort of informant, I preſume, in- 
curred no penalty. 


Let us next take a view in this reſpe& of 
our municipal proviſions. 


In an early and uncultivated age, while 
men were impatient equally of -judicial for- 
mality, and of reaſoning on probabilities, they 
yet ſaw the neceſſity of criminal juſtice, 
but they flew to it by extemporaneous modes, 
and with inordinate precipitation. Superſti- 
tious ignorance ſanctioned the ſeveral kinds 
of ordeal. Military fierceneſs clamored for 
the trial by battle.—Both theſe enormities 
have ceaſed with the cauſes of their introduc- 
tion. Ordeal * was aboliſhed partly by a 
charter of Henry the third, near the com- 
mencement of his reign, and partly by the diſ- 
countenance it ſo juſtly received about the 
ſame time from the canoniſts and clergy. 
Yet the campeſtrian deciſion by armed com- 
batants ſurvived much longer, and is now 
perhaps rather obſolete than illegal. Tho 
condemned with a laudable fervor by the 


* Spelm. gl. 326. 
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author of Fleta ' in the the reign of Edward 
the firſt, it prevailed ” in this and other feu- 
dal conſtitutions of Europe, till the light of 
the reformation was diffuſed. It has ſince 
gradually expired, having with us been little 
heard ® of in civil cauſes, and leſs if at all in 
* criminal proſecutions, 


Offeaces therefore are now amened to juſ- 
tice by indictment, information, or the fo- 
renſic mode of criminal appeal. Of theſe I 
ſhall ſpeak in their order, not meaning to 
deſcend to convictions for ſinall tranſgreſſions 
before juſtices of peace, nor to ſummary 
proceedings for contempts of courts, and 
abuſe of the forms of the law :—As to trials 
in the Houſe of peers, in the ordinary mode 
by way of indictment, and the more extraor- 
dinary courſe of impeachments, as to new 
laws alſo made for the puniſhment of parti- 
cular delinquents, called bills of attainder 
and bills of pains and penalties, theſe will 


L. i. e. 32. 

= Pref, epiſc. Derr. ant. Wilk. II. A. S. xiv. xv. 

» Spelm. gl. 103. 

* It ſeems only to have lain in criminal appeals, or where 
tho the culprit was indifed, the indictment was inſufficient. 
(Br. t. Battaile pl. 7. 11.) 
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ſeverally engage our attention in the three 
ſucceeding lectures. 


All crimes, tho perhaps particularly grie- 
vous to ſome individuals, are pernicious alſo 
and injurious to the people at large, by the 
terror and alarm excited, and by the conta- 
gious example of unarraigned offences. With 
us they are chiefly conſidered as they affect 
the commonwealth ; as breaches of that ſocial 
peace and order, which the king, the chief 
guardian of the commonwealth, is to main- 
tain, and any interruption of which is conſe- 
quently adverſe to his crown and dignity. 
Accordingly, crimes are uſually brought to 
trial in his name by indidtment or information, 
which may be termed public modes of proſe- 
cution, in contradiſtinction to the third mode, 
that by criminal appeal, which is the private 
ſuit of the aggrieved party. 


I. An * indifment is a written accuſation 
at the ſuit of the king, ſubmitted in order to 
being found or rejected by the oaths of twelve 


2 Hawk. 209. 
Nn4 men 
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men at the leaſt, and * not more than twenty- 
three, of the ſame county wherein the offence 
was committed, returned to inquire of all 
offences in general in the county determinable 
by the court to which they are preferred. 
When ſuch accuſation is found by a grand 
jury, without any bill brought before them, 
and afterwards reduced to form, it is called a 
preſentment ; when found by grand jurors re- 
turned to inquire of that particular offence 
only, it is properly called an in ujlion. 


The ſubjef matter of an indictment ſeems 
firſt to demand our notice. It is clear then, 
that not only atrocious crimes, as treaſons 
and felonies, but inferior miſdemeanors, 
being mala in ſe, of a public nature, and not 
* peculiarly appropriated to the eccleſiaſtical 
tribunal, are indictable. So where a ſtatute 


9 Burr. 1088. 2 awk. 210, 1. 

* [ndi&tmen:s alſo generally lic for refuſing a public office im- 
poſed by the law.—And, to mention ſome other anomalous in- 
ſtances, which yet may perhaps afford general principles, taking 
up dead bodies, tho for anatomical purpoſes, has been holden 
indictable, as an offence againſt common decency, and at which 
nature revolted. (2 Durn, & Eaſt 733, 4.) So indictments 
have been allowed for nuſances, in making great noiſes in the 
night, (Str. 704.) and for carrying on offenſive (tho they could 
not be proved unwholeſome) manufaQtories, as Preparations of 
aqua fortis, or the like. (Burr. 333 &c.) 

t Vol. I. 149 &c. & ant. 921. 
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prohibits a matter of public grievance, or 
injoins a matter of public convenience, as 
repairing the common ſtreets of a town, diſ- 
obedience of ſuch ſtatute is indictable; but 
the rule admits of limitations and excep- 
tions. For if the delinquent have been fined 
in a civil action, if the new law extend only 
to private perſons, or, if to all perſons, but 
chiefly concern diſputes of a private nature, 
as diſtreſſes for rent, or the like, this mode 
of proſecution is precluded. Laſtly, fraud 
and circumvention in commercial dealings 
ſeem moſt remote from the idea of pub- 
lic criminality. In regard to theſe the 
diſtinction © laid down is, that in ſuch im- 
poſitions or deceits, where common pru- 
dence may guard perſons againſt ſuffering 
from them, the offence is not indictable, but 
the party is left to his civil remedy for redreſs 
of the injury that has been done him : but 
where falſe weights and meaſures are uſed, or 
falſe tokens produced, or ſuch methods taken 
to cheat and deceive, as people cannot, by any 
ordinary care or prudence, be guarded againſt, 
there it is an offence indictable; and indeed 


Burr. 1129. Cowp. 323 &c. 


by 
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by a late ſtatute * is in ſome inſtances made 
puniſhable in a high degree. 


The form of indictments is a much wider 
field of juridical controverſy. In early ages it 
is probable, all accuſations were merely oral; 
and expeditious juſtice indeliberately deter- 
mined whether the proof adduced ſatisfied the 
deſcription of ſome very general law. But 
when criminal inſtitutions were improved by 
progreſſive experience, when offences were 
carefully diſtinguiſhed, the gradations of guilt 
(as far as relates to human tribunals) atten- 
tively eſtimated, and proportionate puniſh- 
ments permanently ordained, it was found 
neceflary that the charge ſhould be fully and 
accurately deſignated, to exclude the dangers 
of arbitrary deciſion, and to prepare the ſuſ- 
pected for their defence. A due adherence 
to the form of indictments is therefore found- 
ed in a prudent and a virtuous principle. 
The Roman conciſeneſs nomen deferre, and diem 
dicere de repetundis, or the like, was too 
vague and too inconſiſtent with Engliſh free- 


doin and humanity, which require a. written, 


* 30 G. II. c. 24. See 3 Durn. & Eaſt 98107. 
accurate, 
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accurate, and particular charge. But the 
degree of exactneſs and preciſion inforced 
by our law is a popular topic of cenſure and 
of ridicule. It is generally thought that the 
courts have lent too eaſy an attention to tech- 
nical cavils, and quaſhed many indictments for 
very frivolous exceptions. Several inſtances 
to this effect are cited in * an ingenious 
publication on penal law ; and Sir Matthew 
Hale aſſerts, that if a man be indicted for 
ſlaying another with a ſword, the indictment 
ought to ſhew in which hand the weapon 
was holden : tho in another place“, he eager- - 
ly exclaims againſt theſe unſeemly niceties, as 
he expreſſes it. We ſhall not, however, be 
very anxious to ſee this ſcrupuloſity of the 
judges much relaxed, when we conſider, that 
a new. and more regular indictment may be 
framed ; and ſo juſtice is only delayed; on 
the other hand it might be fatally perverted. 
—l[t may ſeem perhaps inconſiſtent, that the 
ſame law which exacts ſuch critical preciſion, 
yet affords to the accuſed very little opportu- 
nity of taking advantage of any defect of 


See 2 Durn. & Eaſt 581—5 87. 

* Eden (now lord Auckland) pr. pen. I. 164, n. 
*2 Hal H. P. C. 185. > Ibid. 193. 
* 3 Wms. 500. 10 Mod. 216. | 
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form. Indeed it is neceſſary, by the ſtatutes 
7 W. III. c. 3. and 7 A. c. 21. in caſes of 
high treaſon not relating to the coin, to de- 
liver a copy of the indictment to a priſoner * 
ſeveral days before his arraignment. But no 
act has been hitherto paſſed extending this 
humane and equitable proviſion to proſecu- 
tions for the various claſſes of capital and 
other felonies. 


As to the perſons liable to this mode of ac- 
cuſation, it hath been adjudged, and appears 


0 
from conſtant experience, that neither magna 


carta, nor any other law, privileges a peer from 
being indicted by a grand jury of commoners; 
tho wherever indicted he ought in general to 
be tried in the lords' houſe of parliament. If 
the © grand jury reject any bill as untrue, a 
new indictment againſt the ſame perſon may 
be preferred. This is not neceſſary in caſe 
of che king's demiſe; even that great poli- 
tical event, tho it be his ſuit, does not diſ- 
continue an indictment. Divers offenders 
may be joined in the ſame charge. The ac- 
quittal or conviction of ſome is no exculpa- 

4 St. 6 G. III. c. 53. § 3. e Foſt. 230. 

f 2 Hawk. 424. | 8 4 Black, comm. 301. 


» 2 Hal. H. b. C. 189. 
i See lord Raym. 1248. Burn juſtice t. indid ment { 4. 
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tion or condemnation of the reſt. This is 
commonly expreſſed by ſaying that every ſuch 
indictment is ſeveral as well as joint: 


We may now properly inquire who. are 
the perſons to find or reject indictments. 
The * jurors may be challenged and ſet aſide, 
if they be not returned by the proper officer, 
without the nomination or inſtance of others, 
eſpecially of the proſecutor ; or if they be 
attainted for treaſon or felony, outlaws or 
aliens. By one of our ' moſt antient ſtatutes, 
men above the age of ſeventy years, laboring 
under continued ſickneſs, or infirm at the 
time of the ſummons, are not to be put upon 
inqueſts: but theſe are matters of excuſe, 
not of diſqualification. Several other acts 
of early parliaments, in general ordain, that 
inqueſts ſhall be formed of ſuch as are next 
neighbours, not ſuſpect, nor procured, nor of 
evil fame; and the neglect of theſe proviſions 
is made penal. To theſe qualifications fir 
Matthew Hale * adds, that grand jurors ought 


* 2 Hawk. 215. 2 Hal. H. P. C. 155%, 

i Weſtm. 2. 13 E. I. ft. 1. c. 38. 

m 2 Hawk. 216.— hut minors are diſqualified ; for as to 
them, the ſt. 7 & 8 W. III. c. 32. $ 4. is only in affirmance of 
the antecedent common law. (Vol. I. 405, 6.) 

a 2 Hawk. 217 &c. * z Hal. H. P. C. 155*. 

to 
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to be freeholders; but ſays, that touching 
their annuus cenſus he finds nothing deter- 
mined. He is followed by * fir William 


Blackftone, who conſiders this uncertainty of 
the amount as an omiſſion proper to be ſup- 
plied by the legiſlature. Yet * another crown 
lawyer of great authority argues, that it is 

at leaſt doubtful, whether there be any ne- 
ceſſity by the common law, or by any ſtatute, 
that a grand juror, (except in ſome few in- 
ſtances) ſhould be a freeholder. 


In determining whether there be reaſon- 
able cauſe to put the accuſed on his trial, 
the grand jury are to hear evidence in ſup- 
port only of the charge: and one witneſs is 
ſufficient, except in treaſons inducing cor- 
ruption of blood, where a plurality is re- 
quired, as the ground for finding the bill. 
The grand jury ought not regularly to de- 
clare that part of the indictment is true, and 
part falſe; or give their judgment on it with 
any ſpecial reſervation; but decide generally 
on the whole contents. 


4 Black. comm. 299. 

2 Hawk. 216, 7: and ſee ft, 3 G. II. c. 25. 6 18. 
” 2 Hal. H. P. C. 157. * 2 Hawk. 25% 7. 
t 2 Hawk, 210. 


We 
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We are told by two chief juſtices, Hale 
and Pemberton, that the grand jury ought to 
find the bill, if there be bnt probable evi- 
dence, for it is only an accuſation. While 
others *, humanely ponderating the anxiety 
excited by criminal trials, the dangers of 
perjury, and the calamities and ignominy of 
a dungeon, have maintained that a grand jury 
ought to have a firm perſuaſion of the juſt- 
neſs of the charge, for they are ſworn to pre- 
ſent nothing but the truth, and one reaſon 
why a petty jury cannot be called in queſtion 
for their verdict in a criminal caſe by the writ 
of attaint is that the proſecution is authoriſed 
by the oaths of the former inqueſt. What 
ſir Edward Coke therefore lays down”, in 
regard to treaſon, may be applied to proſecu- 
tions for other crimes, that ſeeing the indict- 
ment is the foundation of all, and is common- 
ly preferred in the abſence of the party ſuſpect- 
ed, there ought to be ſubſtantial proof, 


The law provides an additional ſecurity 
againſt the peril and frequency of unjuſt ac- 


"2 Hal. H. P. C. 157. 3 St. tr. 416. 5 St. tr. 3. (ed. 1730.) 

* Eml. n. on 2 Hal. H. P. C. 61 & 157. 4 Black. comm. 
300. | 

7 3 Inſt. 25, 


cuſations, 
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cuſations, by making the proſecutor of the 
charge reſponſible in a civil action. It ought 
however to appear that ſuch proſecutor acted 
with intentional falſehood and malevolence. 
This being aſcertained, exemplary damages 
are uſually awarded. For it is difficult to 
conceive any cauſe in which the complainant 
can have ſuſtained a more ſenfible injury, or 
in which the wrongdoer can have teſtified a 
more determined malignity, or merited juſter 
indignation. 


Theſe ſeem to be the moſt obſcrvable points 
in the general doctrine of indictments : which 
fir Matthew Hale pronounces * to be the 
moſt regular and ſafe way of procceding in 
all criminal ſuits, and moſt conſonant to 
magna carta and other antient ſtatutes. | 


II. The other mode of public proſecutions 
is by an information filed by the proper 
officer, without any previous finding by a 
jury. Whatſoever * certainty is requiſite in 
an indictment, the ſame at leaſt is neceſſary 
in an information. But yet this * mode of 


* 2 Hal. H. P. C. 161“. 2 Hawk. 261. 
» 2 Hawk. 260. 1 Sho. 109, 110. 


criminal 
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criminal allegation cannot be brought in ca- 
pital caſes, nor for miſpriſion of treaſon. All 
or moſt of the ſtatutes, which exact pecuniary 
forfeitures for certain miſdemeanors, allow 
the penal ſum to be recovered by action or 
information, but the civil is the more uſual 
procedure. Informations are filed either by 
the maſter of the crown office, or by the at- 
torney general. The former are exhibited 
. for numerous offences inferior to felony : 
ſuch in particular as wilful *and corrupt op- 
preſſion by a juſtice of peace in the execution 
of his office, an aſſault accompanied with a 
challenge to fight, libels, and all kinds of 
dangerous conſpiracies and combinations. 
This alſo is a frequent mode of bringing to 
adjudication the right to any diſputed fran- 
chiſe in a corporation. But the diſcretion- 
ary power of filing accuſations on record 
being thought pernicious, the maſter of the 


© 1 Hawk, 260. 

41 Durn, & Eaſt 653, 4. See ibid. 692, 3. 2 Durn. & 
Eaſt 190 &c. 3 Durn. & Eaſt 388 &c. 

e See Dougl. 284. 387 Kc. 2 Durn. & Eaſt 205 &c. 

f Such information to be filed by leave of the court, at the re- 
lation of a private proſecutor, can be againſt individuals only. The 
attorney general mult inform againſt the whole body, as a corpo- 
ration, for a uſurpation of unauthoriſed powers. (Burr. 86g.) 


Vol. II, Oo crown 
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crown office was by the ſtatute 4 & 5 W. & 
M. c. 18. forbidden to exerciſe it, without 
expreſs authority from the court of king's 
bench, and ſome * cautionary regulations were 
ordained in regard to coſts to be paid to the de- 
fendant. However the other ſpecies of infor- 
mations is particularly excepted from the ope- 
ration of this law. For it was thought expe- 
dient that the attorney general ſhould have 


free ſcope to proſecute, without impediment or 


delay, ſuch libels and other offences as immedi- 
ately affect the intereſt of the ſtate, inſult the 
ſovereign, ſcandaliſe the credit or endanger 
the ſecurity of government. To theſe rea- 
ſons we may venture to add, that as it is in- 
conſiſtent with the royal dignity, to commence 
an aclion for defamation or other injury, as a 
ſubje& may do, without aſking permiſſion of 
any court for that purpoſe, ſo majeſty ought 
to be thus far unreſtrained in the only mode 
of proſecution, to which it can properly 
reſort, 


It“ is uſual for the king's bench to refuſe 
the liberty of filing an information to a ſuitor 
who has incurred ſimilar culpability, or is 


TSce 2 Durn. & Faſt 197. > Burr, 316. 548. 1565. 


proceeding 
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proceeding by civil action to redreſs the ſame 
cauſe of complaint; and likewiſe to the 
attorney general for ſtate offences, ſince he 
has the power in his own hands. If a * ſta- 
tute be barely prohibitory, it is not a ground 
for an information, tho in ſuch caſe an indict- 
ment will lie. For it ſeems to require 
ſome peculiar flagrancy to authoriſe this 
mode, of which the court of king's bench, 
as cuſtos morum of the nation, judges : and 
when allowance 1s given to enter the ſug- 
geſtions on record, the charge is penned with 
its deſcriptive complexion and circumſtan-. 
tial aggravations. It is apparent, that theſe. 
particulars, if ſubmitted to a grand jury in 
the form of an indictment, might introduce 
perplexity, how far each of them was mate- 
rial, and how far aſcertained in proof. In 
conformity to the idea above expreſſed, if the 
defendant be convicted on an information, he 
is uſually ſentenced to a more exemplary pu- 
niſhment. The attorney general, commonly 
ſpeaking, may put a ſtop to criminal proſe- 
cutions : but if he attempt to exerciſe this 
power in a proceeding on a penal ſtatute, the 
proſecutor need not refrain from endeavour- 


I 


- tz Vent. 63. * x Cro. 583. 1 Leon. 119. 
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ing to recover his portion of the ſum at which 
the prohibited delinquency is appretiated.— 
In caſe of an information applied for, there is 
little or no room to bring an action for a 
malicious proſecution. 'The court judges of 
the ect of the ſuggeſtions ; and if they be. 
untrue, the oath of the accuſed has been ad- 
mitted fo far to exculpate him, that no infor- 
mation has been allowed to be filed. 


ITI. There remains to be mentioned a 
third very different mode of reſorting to the 
penal laws, called an appeal. The word as 
here uſed denotes that civil action, which 
may be brought againſt a robber, and againſt 
the more injurious violator of chaſtity or per- 
ſonal ſecurity by rape or mayhem. But the 
moſt common ſpecies of appeal is that for 
murder, which“ muſt be inſtituted by the 
widow or heir male of the deceaſed. An 
appeal is a private cry for criminal juſtice : 
and if the caſe be proved, the * king cannot 


It might alſo formerly have been brought in caſes of 


arſon. (2 Hawk. 175.) | 
= Magna carta c. 34. 2 Hawk, 166. 


* 2 Hawk. 375. 


intercept 
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intercept the execution of the ſentence; but 
the plaintiff may diſcontinue this, like any 
other ſuit.—This proceeding is allowed to be 
a relique of that Gothic polity, which reſented 
crimes as injuries to individuals only, which 
was yet untaught the philoſophy of conſider- 
ing them as they affect the community, and 


yet undiſciplined in the moral ends of pu- 


niſhment. To endeavour by falutary chaſe 
tiſement the reformation of the criminal, 
and to ſtrike a neceſſary terror by cutting off 
the moſt pernicious members from ſociety, 
theſe may be the due province of human 
judges. For penal ſanctions to be juſt muſt 
always have ſome other end than that of re- 


paying evil for evil. It is' not to man that 


vengeance belongeth. Grotius * and Puffen- 
dorf * argue and demonſtrate, that revenge is 
a defire wholly unallied to our rational nature. 
He that retaliates his grievance upon another, 
ſays Seneca *, offends only with a better ex- 


cuſe. The appointed meaſure and object of 
human 


» Deut. xxxii. 35. 
De j. b. & p. I. it. c. 20. F$ 5. 
1 L. of n. & n. b. ii. c. 4.4 12. & b. viii. c. 3. 4 19. & 23. 
De ira l. ii. c. 32. Even that he hath, in all inſtances, 
a better excuſe may be doubted. In general, thoſe tranſgreſſions 
Ooz which 
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human puniſhments is the utility of the com- 
monwealth. They are fruſtrated of their effect 
when inflicted to gratify private reſentment, 
without any view of public good. If perſonal 
revenge has been tolcrated in ſome ſtates, 
it is aſcribed to the untractable ſavageneſs 
of the people; it is wholly foreign to im- 
proved civiliſation. Vet lord chief juſtice 
Holt once expreſſed his ſurpriſe that an ap- 
peal ſhould be termed an odious profecution. 
He eſteemed it a noble remedy, and a badge 
of the rights and liberties of an Engliſhman ; 
fince it had been favored by acts of parlia- 
ment; and was in ſome caſes of evident neceſ- 
ſity ; and therefore ought to be encouraged. 
It does not appear to whom in particular he 
directed this reproof: but appeals are by 
many holden in a contrary eſtimation. If 


they have been fayored by the legiſlature in 


which proceed from the averſion of ſuffering, are more venial 
than ſuch as are incited by the appetite of propoſed gratification, 
For the proſpe& of pain or miſery unhinges and confounds our 
reaſon more than the view of pleaſure precipitates our affections. 
(Puf. de j. n. & g. I. viii. c. 3. $ 19.) But deliberate revenge 
neither flies from danger, nor purſues natural allurement. 

* Puf. I. of n. & n. b. viii. c. 3. f 23, 24. 

Puf. ſame chap. 5 11. Lord Raym, 557, 


. ſome 
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ſome inſtances, they have in * many more been 
diſcountenanced by law. None of the ſta- 
tutes for amending technical errors extend to 
this proſecution, Want of the utmoſt pre- 
ciſion in every ſtage, in every word, defeats 
the ſuit for ever. The defendant ought to 
have a copy of the proceedings, which better 
enables him to examine their defects. If 
the * original writ be loſt, or even by corrupt 
means purloined and deſtroyed, or if in 
» appeals of murder the immediate heir die, 
this vindictive action is abſolutely precluded. 
So if the deceaſed left a wife, innocent of his 
death, who neglects to bring an appeal, it 
cannot be brought by the heir. Malicious 
appeals are highly penal by a very * antient 
ſtatute ; which muſt inevitably have operated 
as a general diſcouragement.—lt is farther 
obſerved, that in ſome caſes appeals are of 
evident neceſſity. Theſe caſes are ſufficient- 
ly obvious; firſt, where a jury acquits a pri- 
ſoner apparently guilty ; ſecondly, where the 
king unadviſedly extends his prerogative of 
pardon, Acquittal on an indictment was at 


* 4 Black, comm, 308. 7 2 Hawk. 192. 

* Skin. 634. * Lord Raym. 557. 
2 Hawk. 165, 6. © 2 Hawk. 164. 

C Weltm, 2, 13 E. I, ſt. 1. c. 12. 
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common law a bar to this action. The ſta- 
tute 3 H. VII. c. 1. which makes the alte- 
ration, is * conſtrued to extend only to appeals 
of death. To ſee him dragged to execution, 
who had been acquitted by a former jury, 
muſt excite anxious ſenſations. Some men 
might oppoſe verdict to verdict, tho it were 
urged that the preceding one was erroneous 
or corrupt. In the mean while, that fortreſs 
of liberty, the trial by jury, might ſuffer diſ- 
repute. So if the king ſhould improvidently 
pardon, it may be doubted, whether the 
benefit reſulting to the community from the 
execution of a ſingle malefactor, would coun- 
tervail the detriment ariſing from thus queſ- 
tioning the conduct of the ſovereign. Ideal 
times may be ſuppoſed demanding this mode 
of obtaining juſtice. But in ſuch times little 
good could be expected from this expedient. 
However I preſume not to argue againſt the 
law as it now ſtands, and has been long eſta- 
bliſhed. The above reaſons are levelled 
only againſt the frequent bringing of appeals; 
and ſo far are ſupported by practice; for the 
action has been rarely brought; and far more 


* 2 Hawk. 374. and ſee the caſe of Armſtrong v. Liſle, 
. 8 e 


rarely 
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rarely has it happened, that the life, unfor- 
feited to the public by the general admini- 
ſtration of criminal juſtice, has eventually 
fallen a facrifice to the appellant's proſecu- 


tion, 


I have already mentioned a very antient 
ſtatute, which makes it extremely penal to 
prefer a malicious accuſation in this form. 
Beſides the proviſions of that act, paſſed in 
the year 1285, an action lies at common 
law to recover damages for this, as for other 
groundleſs proſecutions. But, as appears 
from the report of a caſe in the * year- 
books, if an indictment had previouſly been 
brought by others, it indemnified the ap- 
pellant, as being ſufficient proof that he did 
not ſue maliciouſly, nor originally diſſeminate 
the calumny and ſlander, 


Such are the ordinary modes of commen- 
cing criminal proſecutions.— If in their firſt or 
ſubſequent ſtages they ſhould be ſometimes in- 


f 1 Hawk. 189 &c. 2 Hawk. 197. 
517 E. $34 
cumbered 
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cumbered with greater difficulties and obſtruc- 
tions than are known in other countries, we 

may aſcribe it to this influencing princi- 
ple adopted by our law, that it is better 
guilt ſhould in divers inſtances eſcape, than 
one innocent perſon fall a victim to injuſ- 
tice. 


Fort de laud. II. Angl. c. 27. 


LECTURE XXXIX. 


Of trials by the peers of the realm, 


N the laſt lecture I began an inquiry into 
the modes of commencing criminal pro- 
ſecutions, prefacing that account with a brief 
mention of certain foreign inſtitutions in this 
reſpect, and then ſpeaking of indictments, in- 
formations, and appeals, in the ordinary 
courts of law. I ſhall now conſider crimi- 
nal trials before the auguſt tribunal formed by 
the peers of the realm, 


However juſt or expedient it may be, that 
the judicial power of a ſtate be kept diſtinct 
from the legiſlative and executive, yet, in the 
primitive foundations of moſt governments, 
they have uſually been confounded, and in- 
diſcriminately adminiſtered by the ſame ma- 


giſtrates, 
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giſtrates. The firſt monarchs were generally, 
as * Homer terms them, 


d , 0 TE Jeuogas 
eos A: © eile r. 


and we have frequent occaſion to obſerve, in 
our legal hiſtory, how great a ſhare of judica- 
ture was diſpenſed by our antient princes in 
their councils and national aſſemblies. To 
this common occurrence many cauſes natu- 
rally conſpire. In early and unlettered ages 
that refinement in policy was undiſcovered, 
which teaches us the danger ariſing to 
public liberty from repoſing in the ſame man 
or ſet of men the ſupreme magiſtracies of 
making, of executing, and of interpreting 
laws. In many places we may ſuppoſe a 
multitude, newly formed into ſocial order, 
thought they could not confide too much in 
the potentates whom they had choſen to obey, 
and held in religious veneration. But above 
all the total want, or paucity, of written 
laws, and the obſcure conciſeneſs of them, 
made it every where neceſſary to reſort to a 
kind of facred and oracular authority for in- 


2 II. a. 238, 9. 
ter pretation 
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terpretation and direction. Hence in this 
country the judicial ſupremacy of the king 
in parliament is an original part of the 
conſtitution. While our legal cuſtoms 
were chiefly traditional, unregiſtered in 
books, and unauthenticated by records, 
numberleſs cauſes, criminal and civil, were 
ſubmitted to parliamentary adjudication, as 
occaſionally the novelty of a queſtion created 
difficulty and doubt, and the importance of 
it exacted circumſpection. But our ſove- 
reigns have now long loſt their judicial cha- 
racter, tho the traces of it are very viſible and 
frequent in the formal language of records. 
So likewiſe the peers have for ſeveral ages 
paſt declined to exerciſe any juriſdiction in 
litigations reſpecting property, primarily or 
in the firſt inſtance, reſerving themſelves in 
civil ſuits as the laſt reſort, to which writs 
of error from courts of law, and petitionary 
appeals from courts of equity (as we * formerly 
have at large ſeen) are to be preferred. But 
the criminal judicature of the lords in par- 
liament furniſhes a wide field of juridical 
obſervation ; and I ſhall in this and the two 
ſucceeding lectures ſet down what in reſpect 
thereto ſeems moſt deſerving of attention. 
b Let, VIII. 


I ſhall 
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I ſhall not, however, treat of the ſummary 
animadverſion uſed for ſlander, or contempt 
of the houſe, or any member thereof, or any 
breach of privilege. It is neceſſary perhaps 
that ſuch privileges ſhould be undefined, and 
that a degree of diſcretionary power ſhould be 
inherent in that tranſcendent court, to be ex- 
erted in its own vindication, and to guard its 
conſtitutional dignity. Neither is there much 
to be ſaid of writs of error in parliament 
to reverſe judgments of attainder pronounced 
in the king's bench ; the inſtances thereof are 
extremely rare; tho it may be inferred, that 
ſuch a writ might be brought with the at- 


torney general's conſent, either by the party 
himſelf, or after his death, by his heir or ex- 
ecutor. 


© Chief Baron Comyn ſays very generally, (4 Com. dig. 320.) 
c the houſe may examine it, and inflict a puniſhment as to them 
ſeems good. A heavy and accumulative puniſhment, for breach 
of privilege, was, in a ſummary mode, inflicted on Matthias Cater, 
11 G. I. viz. to be fined, impriſoned, and twice pilloried. 
[8 Mod. 340, 1. is correct, agreeing with lords“ journ, 4th Feb. 
1724-5.) The preſent diſpoſitions of the auguſt perſonages, 
on whom the welfare of the ſtate ſo eſſentially depends, ſeems of 
a far different tendency : and if occaſions ſhould unfortunately 
ariſe, demanding exemplary rigor, it is probable they would or- 
der an information or indictment to be preferred, triable by a 
common jury. The mildeſt ſentence, which clemency can ſug- 
geſt, even where the offence is general, I mean not levelled at 
the noble perſonage in his parliamentary capacity, is ſecurity for 
the good behaviour, [See lords journ, March 1792.] 


I pro- 
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I proceed therefore to the antient mode of 
criminal proſecution called appeals in parlia- 


ment. 


Theſe were exhibited to the lords ſome- 
times by the inſtigation of the prince, and 
ſometimes by the zeal of private ſubjects. 
The * proceedings appear to have been ſum- 
mary and irregular, oppreſſive to the accuſed, 
and not affording proper opportunities of 
defence. They were generally inſtituted, 
eſpecially when they contained a charge of 
ſtate offences, more to gratify perſonal re- 
ſentment or the ends of faction, than to 
promore public juſtice, The principal era 
of theſe proſecutions is the reigns of Edward 
the third, and his immediate ſucceſſor. Ac- 
cording to the ſpirtt of the times the * mat- 
ter might generally be decided by combat; 
but this ſeems excluded on a charge of trea- 
ſon, which could be proved by witneſſes, and 
perhaps in other caſes, for we muſt not ex- 
pect certainty or clearneſs, when points were 
terminated, not ſo much by adjudged prece- 
dents, as according to the will of the predo- 


4 Seld. jud. parl. Hal. hiſt. com. I. c. ii. and the petition 
of the commons there, | 
*1 Parl, hiſt. 457. 519. Seld. jud. parl. c. iv, 1 St. tr. 12. 


minant 
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minant party. There * are many judgments 
of the lords againſt commoners accuſed before 
them of miſdemeanors ; but they could not 
regularly try perſons under the degree of 
peerage tor any capital crime. This conſti- 
tutional doctrine is ſtrongly inforced in the 
© record or ſtatute of the fourth year of Ed- 
ward the third; yet in the ſucceeding reign 
there are ſeveral precedents of appealed com- 
moners capitally arraigned before the lords, 
but probably with the concurrence of the 
other houſe. * 


During the miſguided reign of Richard the 
ſecond, the lords appellants (as they were 
called) exhibited their memorable accuſation 
againſt the miniſters and judges of that king, 
and carried on their deſigns with armed 
force and tumult. The I ſages of the civil 
and common law, to whom it was referred, 
declared the proccedings irregular ; but it 
was voted by the king's conſtrained aſſent, 
that the appeal was according to the law 


f 3 Seld. 1610. 1619. 1641. (Wilk ed.) 

£ Cited 4 Black. comm. 257. 

h 2 Seld. 1604. 1618, 9. 1654. (Wilk. ed.) Parl. hiſt. 
ſub regn. R. II. 

11 Parl. hiſt. 436. 

3 x Parl, hiſt. 454, 5. 3 Seld. 1602. 1622. (Wilk. ed.) 


and 
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and courſe of parliament, by which alone it 
ought to be determined, and not elſewhere, 
nor by any other rule of deciſion. Theſe ap- 
pellants were ten years afterwards appealed 
themſelves at the inſtigation, or with the con- 
currence of the king whom they had inſulted, 
and who retaliated on them with equal ani- 
moſity and with the fame ſhew of military 
preparation. For he ſummoned his confi- 
dential adherents to repair with many archers 
and armed followers to that national council, 
which was called ferale parliamentum, and 
which by hiſtorical faith muſt have reſembled 
the tumultuous arraignments which ſome- 
times diſturbed antient Rome, rather than the 
juſt and rational ſeat of Britiſh Themis. 
This parliament, which repealed all the 
proceedings of that holden in the eleventh 
year of the ſame reign, had “, in its turn, all 
its acts annulled by the legillature under 
Henry the fourth: ſuch mutual violence 
prevailed. —-— There is no doubt that king 
Richard's miniſters and judges were ob- 
noxious to juſt puniſhment for the perni- 
cious counſel they had given him; but as 


* 1 Parl. hiſt. 486, 7. 3 Seld. 1620. (Wilk. ed.) 
1 1 Parl. hiſt. 508 &c. = St. 1 H. IV. c. 3. 


Vor. II. e they 
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they were proſecuted with factious tumult, the 
original appellants reciprocally merited a ſe- 
vere ſentence, as perturbators of the public 
peace, and menacers of their ſovereign. 
However, of the two appeals, the nation, 
it ſeems, at that time thought the latter 
more unjuſtifiable than the former. 
Theſe temporary tumults produced a per- 
manent benefit to the commonwealth. For 
in the firſt year of Henry the fourth, the 
commons, according to the antient mode of 
paſſing laws, ſupplicated the king to aboliſh 
the pernicious practice of appeals in parlia- 
ment. The prayer of the petition Expreſſed 
only treaſon and felony, but the ſtatute 
thereupon made was general. For the grie- 
vance ſet forth in the petition, namely, 
the appeals in the time of Richard the ſe- 
cond, were not only of treaſon and felony, 
but of miſdemeanors alſo, and it was neceſ- 
ſary to have the remedy as large as the 
miſchief. This ſtatute has effectually abro- 
gated appeals by any ſubject of whatever 
dignity, and ' was relied on as decifive by 


n See the old hiſtorians, Walſingham and Fabian, cited 2 Parl. 
hilt. 56. 
* Hal, hiſt, com. I. c. 111, P 2 St. tr. 552. (ed. 1730.) 
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the judges, who unanimouſly: denied the le- 
gality of lord Briſtol's articles exhibited 
againſt the lord chancellor Clarendon. The 
commons collectively may indeed prefer 
impeachments, as will be ſeen in the next 
lecture. But as to accuſations brought into 
parliament even in the king's name, or pro- 
ſecutions ordered by him there without in- 
dictment found, theſe ſeem to have been of 
the ſame nature with appeals, and to have 
periſhed with them. For * in the reign of 
Henry the ſeventh, when that king required 
a ſuppoſed delinquent to be attainted and 
loſe his land, the judges determined the pro- 
ceeding to be void. It does not appear who 
this was that provoked his ſovereign's ven- 
geance, or excited his avarice. If a peer, 
there ought to have been an indictment by a 
grand jury, or an impeachment by the com- 
mons; if under that rank, the lords could 
not attaint him but by act of parliament.— 
I ſhall not attempt farther to ſcrutiniſe the 
nature of theſe abrogated appeals, of which 
no clear account can eaſily be extracted from 
the records, only obſerving, that the abolition 
of them is generally treated as a happy ac- 


4 Yearb. 4 H. VII. 18. 
Pp ceſſion 


580 Of trials by the LECT. 39. 
ceſſion to public liberty and peace, and that 


this review of ſuch ſummary and tumultu- 
ous accuſations may tend to ſhew the value 


of more orderly proſecutions. 


The other occaſions of exerciſing criminal 
judicature by the lords, are the trials of in- 
dicted peers, the proceedings on impeach- 
ments, and the paſling of occaſional laws to 
attaint, or inflict pains and penalties on, par- 
ticular culprits. The two latter methods 
are only to anſwer extraordinary emergencies ; 
but the trial of indicted peers by thoſe of 
the ſame rank is the regular and neceſſary 
courſe, and will occupy the remaining part of 
this lecture. 


Firſt then, as to the offence; for it is not 
to every tranſgreſſion that this mode of ex- 
amination is allotted. The peers of the realm, 
who are the hereditary counſellors of their 
ſovereign, are not to be ſummoned to try eve- 
ry offence of which one of their number is 
accuſed. Treaſon, felony, and any partici- 
pation or concealment of fuch guilt, are the 
only crimes thus cogniſable. Inferior miſde- 


* 2 Hawk. 424. 
meanors, 
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meanors, with whatever circumſtances of ag- 
gravation they may be attended, are regularly 
to' be tried by a jury, in the legal phraſe, by 
the country. So likewiſe the proſecution, 
ſpoken of in the laſt lecture, called an ap- 
peal, (for the word is uſed in various ſenſes 
in our law) may be inſtituted, as by an heir 
for the death of his anceſtor, againſt a lord 
of parliament before the ordinary tribunal. 
This is faid to depend on the expreſſions of 
magna carta*, which running in the name 
of the king, declares, © nec ſuper eum ibimus 
niſi per judicium parium ſuorum.” That 
' clauſe therefore was ſuppoſed not to re- 
| ſtrain theſe appeals, which are private pro- 
ſecutions, and as excluſively the ſuit of the 
particular plaintiff as any other action, and 
that conſequently the trial need not be by 
the peers of the lord defendant. 


But a peer cannot waive this mode of trial 
in caſes proper to be ſo determined. Indeed 
the lord Berkley, being arraigned for the 
death of Edward the ſecond, put himſelf 
on a common jury ; on which occaſion Sel- 


C. 29. t 2 Hawk. 424. 
1 Seld. 1602, 3. (Wilk. ed.) 


Pp 3 den 
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den expreſſes his ſurpriſe, that it was permit- 
ted by the other nobility ; but it may ſerve 
to ſhew how little we can rely on particular 
precedents in the early reigns. For after- 
wards, under Henry the eighth, the lord 
Dacres * of the north being indicted of treaſon, 
all the judges met previouſly to conſider any 
doubts that might ariſe in that caſe, and 
determined that a peer could not waive the 
trial by his peers. The“ ſame was again 
reſolved on the arraignment of lord Audley, 
in the ſeventh year of Charles the firſt. The 
reaſon is, that this mode of trial is not ſo 
properly a privilege of the nobility, as part 
of the indiſpenſable law of the land, like the 
trial of commoners by commoners, enacted, 
or rather declared, by magna carta. For the 
rendering of judgments per pares was of 
much higher antiquity in this country than 
that memorable act; and perhaps was the 
general cuſtom of feudal nations, At leaſt 
it is obſervable, that the very form of words, 
« nf; per judicium parium ſuorum, occurs in 

an ordinance * of the emperor Conrad: and 


x Kel. 56, 57, 


Y St. tr. 388. (ed. 1742.) 2 Ruſhw. vol. i. 94. 
LI. Longobard. (ap. Lindenbrog.) I. iii. t. 8, le. 4+ and fee 
Crag. j. f. I. i, dieg. 10. 5 3. & alibi. 


ſir 
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fir Edward Coke * recites an inſtance of an 
earl of Hereford tried here for treaſon by the 
peers of the realm, in the eighth year after 
the Norman conqueſt. Nor is the wiſ- 
dom of the inſtitution inferior to its an- 


tiquity. 


Having ſeen for what offences charged 
this trial is to be had, and that it cannot be 
waived or ſuperceded, the next inquiry is who 
are the perſons intitled to it. A ſeat and 
vote in the lords houſe of parliament is not 
the criterion which marks thoſe who are to 
be tried by the nobles of Great Britain. For 
it extends to minors, and to. the Scottiſh 
lords, all of whom, tho not among the ſix- 
teen, are now peers of the united kingdom, 
and indictable in like manner as is uſed in 
England. The fame judicature is appointed 
by the ſtatute 20 H. VI. c. 9. for ducheſſes, 
counteſſes, and baroneſſes, who happen to be 
indicted or impeached of treaſon or felony. This 
was a declaratory law; and is therefore clear- 
ly © conſtrued to comprehend other peereſſes; 


2 2 Inſt. 50. d St. 6 A. c. 23. f 12. 
© 2 Hawk. 423. 2 Inſt. 50. 
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but if the nobility be acquired by mar- 
riage, it may be loſt again, and this privilege * 
with it, by marriage with a commoner. 
And if in a remote and inauſpicious age, (a 
thing to be deprecated by diſtant poſterity) 
any future king, like Henry the eighth, ſhould 
expreſsly expoſe to ſolemn accuſation his con- 
ſort, or a queen dowager, it is © agreed, that 
this is the only tribunal, to which the might 
be amened: for if thoſe who compoſe it are 
not her peers, they form the higheſt court of 
criminal juriſdiction ; and the king's com- 
mand, carrying the laws into execution, muſt 


be obeyed. 


What has been hitherto advanced, is ſet- 
tled without controverſy : but the doubt is 
whether a prelate of the church is to be 
judged by the peers or to fit in judgment 
upon others. 


To give any anſwer to this queſtion, it 
now becomes neceſſary to diſtinguiſh between 
trials during the ſeſſion, and thoſe during the 
receſs, of parliament. If the legiſlature be 


4 2 Inſt, 50. 
* 2 Inſt. 50, 2 Hawk. 423. 


ſitting, 


b 
h 


LECT. 329, peers of the realm. 585 


ſitting, the trial is legally expreſſed to be be- 
fore the king in parliament, all the temporal 
lords being judges both of law and fact, tho 
for the better ordering of the ſolemnity, a 

lord high ſteward is uſually appointed, who 
votes in common with the reſt as a peer, for * 
he muſt be of that rank to fill this great of- 
fice. A very eminent crown lawyer“ looks 
upon it as a point agreed, that in this court, 
ſo holden during the ſeſſion, the biſhops are 
intitled to be arraigned, and are not to be 
drawn to any inferior, and . diſtant, ju- 


riſdiction. 


The objection to their being tried like 
other lords, is, that their blood is not enno- 
bled, and therefore it is ſaid they are not 
peers of the realm; yet * Selden and Gibſon 
ſhew, that they antiently bore that denomi- 
nation, Indeed the learned antiquary pro- 
duces * five precedents of biſhops being tried 
for capital offences by common juries, But 


f St. trials paſſim. 2 Hawk. 5. 5 2 Hawk. 424. 

h 3 Seld. 1538. 1588. (Wilk. ed.) Gibſ. cod. t. v. c. 6: 
but ſee 10 Grey's debates 239, 240. A biſhop, being chancellor, 
has acted as ſpeaker in a trial for high treaſon, (3 Seld. 1646. 
Wilk. ed.) 

i Seld. priv. baron. p. ii. c. 2. 


popiſh 
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popiſh prelates could not well infiſt, that 
they ought regularly to be tried by the 
peers of the realm, ſince their cry was, as 
the ſame author obſerves *, ego ſium frater do- 
mint pape ; and they equally diſclaimed ſub- 
jection to any ſecular tribunal. Thus Adam 
de Orleton, biſhop of Hereford, in the reign 
of Edward the ſecond, alike denied the autho- 
rity of the parliament as of the king's bench; 
and tho he was afterwards indicted in the 
proper county, it does not appear that any 
farther proceeding was had, or that he put 
himſelf upon any inqueſt to be tried. The 
king indeed ſeiſed his poſſeſſions; and if he 
had taken his life, (legally forfeited on a pe- 
remptory refuſal to plead to a charge of high 
treaſon) that unfortunate monarch might have 
prevented his own aſſaſſination, which is chiefly 
aſcribed to the machinations of this factious 
prelate.— The next inſtance is of the biſhop 
of Ely, in the ſucceeding reign, who alſo 
claimed exemption from lay juriſdictions, and 
does not appear to have put himſelf upon 
the jury who tried him; beſides that was 


& Seld. table talk. 
| Seld. priv. baron. p. ii. c. 2. & 1 Parl. hilt, 196, 7. 
43 Seld. 1540. (Wilk. ed.) | 


in 
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in the thirtieth year of Edward the third, 
when no parliament was holden, Thirdly, 
the biſhop of Carliſle, under Henry the 
fourth, was arraigned before juſtices fitting 
by a very extraordinary commiſſion. He 
alſo inſiſted on the privileges of the church ; 
and tho ſaving thoſe rights he afterwards, as 
the record fays, ** ponit ſe ſuper patriam,” we 
may ſuppoſe he had no deſire to be tried 
in parliament, where his * cauſe had already 
been prejudged. The other two inſtances 
adduced are of two martyrs, one to the po- 
piſh, and one to the proteſtant, cauſe: who, 
as they were reſpectively proſecuted by the 
predominant party, for the time being, among 
the great, had no reaſon to decline ſo juſt a 
trial as by jury. — On the other hand, it muſt 
be owned, there are but few precedents of bi- 
ſhops being tried by the peers in parliament 
for capital offences: and thoſe inſtances may 
be thought equivocal and undeciſive, as being 
by way of appeal or impeachment. But we 
muſt remember the foregoing obſervation, that 
the popiſh prelates would not acknowledge 
any ſecular juriſdiction: and if we except the 


" 3 Seld. 1541. (Wilk. ed.) Iicet in flatuts Cc. 
2 Parl. hiſt, 48. P 3 Seld. 1588. (Wilk. ed.) 


x very 


588 Of trials by the LECT. 39. 


very irregular proceeding againſt the metro- 
politan in the laſt century, no capital accuſa- 
tion has been exhibited againſt a biſhop in 
any court, as far as I have found, ſince the 
age of the reformers ; for the charge againſt 
biſhop Atterbury was not aggravated with 
the name of treaſon, but only of a traiterous 
conſpiracy. This matter therefore depends 
more upon reaſon than the authority of lead- 
ing precedents, 


We have before remarked, that for miſde- 
meanors all the lords are amenable to the ordi- 
nary tribunal; but this adinits of one ex- 
ception. For queen Elizabeth's * act of 
uniformity provides, that all and ſingular lords 
of the parliament, for the third offence 
therein mentioned, ſhall be tried by their 
peers. This clauſe ſcems to comprehend the 
prelacy ; but whether any inference can be 
drawn from it, for or againſt their general 
right to be tried like the other nobility, may 
be difficult to determine. 


The other part of the queſtion is, whether 
the biſhops are to ſit in judgment upon others 
in this high court ſo holden in the time of 


29t. 1 El. e. 2.4 21. 


parliament. 
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parliament. Their practice has been uniform 
of voluntarily abſenting themſelves from ca- 
pital judgments; but they have generally 
made a proteſtation of their right to ſtay. 
It ſeems their excluſion was never required by 
the temporal lords or others, except * by the 
houſe of commons in lord Danby's caſe; but 
aroſe from the canonical impediment, which 
was artfully deſigned to exempt them from the 
invidious burthen of giving ſentence of death. 
Yet * fir Thomas Piercy, procurator for the 
clergy in the reign of Richard the ſecond, 
voted againſt the appealed earl of Arundel 
in the name of the prelates ; from whence 
their right of exerciſing ſuch judicature may 
be inferred, fince a ſubſtitute cannot have 
any right, but what reſided in his principal. 
On the other hand, that the prelates ought not 
to be preſent or vote on the final queſtion of 
guilty or not guilty, in capital matters, is very 
ſtrongly implied by the * antient conſtitu- 
tions of Clarendon, and by a * reſolution of 


r 2 St. tr. 741. (ed. 1742.) 

* 1 Parl. hiſt. 496. and note d. ibid. 

tC.11. © Archiepiſcopi Sc. ficut barones cæteri debent inte- 
reſſe judiciis curie regis cum baronibus quouſque perveniatur ad di- 
minutionem membrorum vel ad mortem. (Ap. Wilk. II. A. S. 
322. 324.) 

v 2 St. tr. 741. (ed. 1742.) 

the 
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the houſe in the caſe above cited ; but as it 
was not expreſsly determined, it would not 


be becoming to pronounce on a point, on 
which the lords themſelves ſeem to have main- 


tained ſome reſerve. 


As to the trial of peers in the receſs of 
parliament, that“ is, before a diſtin& tribunal, 
properly called the court of the lord high 
ſteward, This, I fay, differs in its conſti- 
tution from the houſe of lords acting in a 
judicial capacity during the ſeſſion. For 
then they fit by virtue of their inherent and 
conſtitutional powers of juriſdiction. But in 
this other court, the lord high ſteward, 
being firſt appointed by letters patent, ſum- 
mons and commiſſions the other temporal 
peers to determine the matters of fact, him- 
ſelf being ſole judge of the law, tho to diſ- 
charge that duty he may call upon the judges 
to aſſiſt him with their advice. The laſt 
trial of this kind was in the reign of James 
the ſecond, when lord Delamere“, being ar- 
raigned of high treaſon, would have barred 
this juriſdiction, alleging that he was accuſed 
during the ſeſſion, and therefore ought not to 
be put to anſwer out of parliament. But it 


v Folt. 141 &c. wa St. tr. 212 Kc. (ed. 1742.) 
was 
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was determined againſt him by the lord 
ſteward, becauſe he was not murFed till after 
the prorogation. This was fometimes term- 
ed trial by commiſſion, to diſtinguiſh it from 
the uncommiſſicned and native judicature of 
the peers in parliament. The lord ſteward 
in theſe trials by commiſſion does not vote 
upon the general queſtion of guilty or not 
guilty, with the reſt, but acts more like a 
judge, where there is the intervention of a 
jury. For the others are called the lords 
triers, and give their verdict, not on oath, 
but their honor and allegiance ; which mode 
of voting is alſo the courſe in trials had dur- 
ing the ſeſſion. It the majority conſiſt of 
fewer than twelve, the party is acquitted : 
it being ſufficiently hard, that he ſhould be 
convicted in any caſe where the numbers are 
nearly equal. This ſhews the dangerous 
power heretofore veſted in the lord high 
ſteward, of ſummoning whom he pleaſed. 
Indeed the guilt of abuſing that power to 
cruel purpoſes would be ſo great as naturally 
leflens our ſuſpicion of its ever being com- 
mitted. No man, however, will regret that 
all apprehenſions of this kind are removed in 
caſes the moſt alarming ; for the ſtatute 7 & 8 


* Mo. 622. 
W. III. 
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W. III. c. 3. provides, that upon any trial 
for treaſon or miſpriſion thereof, all the peers, 
who have a right to fit and vote in parliament, 
ſhall be ſummoned at leaſt twenty days before 
ſuch trial. Whether the biſhops, tho they 
did not before make a part of the lord high 
ſteward's court, are included under theſe ge- 
neral words, and ought now to be ſummoned 
with the reſt, is an undecided point, and a 
copious topic of legal diſquiſition, in which 
the foregoing particulars and obſervations 
might be made ſome uſe of: I ſhall only add, 
that it ſeems agreed, that the prelates are not 
intitled 79 be tried in the court of the lord 
high ſteward in the receſs of parliament ; as to 
which ” the authorities are ſo numerous and 
decifive as to make it preſumptuous for 
me to ſuggeſt any reaſons for a contrary opi- 


nion. 


The ceremonial part of the trial of a peer 
is not particularly deſerving of recital. As to 
the more eſſential preparatives and incidents, a 
peer* is indictable by the grand jury before the 
ordinary courts of criminal juriſdiction; which 


7 Foſt. 248. 2 Hawk. 423. 4 Black. comm. 261. 
Z 2 Hawk. 424. 


indictment 
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inditment is then to be removed before the 
king in parliament, or, in its receſs, expreſsly 
into the court of the lord high ſteward. A 
peer is ſubject to arreſt for felony, and to be 
outlawed, like a commoner, and was allo, it 
ſeems, as liable as others, if he refuſed to 
plead, to the peine forte & dure, till the late 
act aboliſhed that cruel proceſs, and made 
ſuch conduct in priſoners amount to confeſ- 
ſion in capital felonies, as the law before 
ſtood in caſes of high treaſon. Laſtly“ a peer, 
—or rather he that was a peer, has no advan- 
tage, after conviction and attainder, above the 
meaneſt of his former retinue; he becomes 
inſtantly naked of titles and poſſeſſions ; nor 
can he legally claim any ſuperior indulgence in 
the hour of execution. So far then the peer 
and others have equal juſtice. But it is very 
obſervable that in ſome reſpects the com- 
moner has the advantage. The above-men- 
tioned law, for ſummoning the whole houſe, 
extends only to treaſons, whereby corruption 
of blood may enſue, and to miſpriſion of ſuch 


3 Seld. 1546 (Wilk. ed.) 2 Hawk. 424, 5. Kel. 57. 
d St. 12 G. III. c. 20. © 2 Hawk. 329. 
4 Foſt. 138, Kc. 2 Hawk. 443. 
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treaſons. Still therefore, in accuſations of 
felony, the lord high ſteward, in the receſs of 
parliament may convoke as few as twenty- 
three: a majority, tho only by a ſingle vote, 
provided it conſiſts of twelve, is ſufficient to 
convict; whereas the verdict of a jury muſt be 
unanimous. But another, and perhaps more 
material diſtinction is, that a commoner may 
peremptorily challenge, object to, and ſet 
aſide, without alleging his reaſons, a pre- 
ſcribed number of thoſe who are to paſs 
upon him for life and death; but * this 
privilege, both in and out of parliament, is 
denied to a peer. Sir Matthew Hale fays*, 
that the reaſon is, becauſe the peers are judges 
of law as well as fact; which is true only of 
trials in parliament. Sir Edward Coke aſ- 
ſigns * for cauſe, that they are not ſworn ; and 
in an old reporter ', it is accounted for from 
their being impanelled by fo great a man as 
the lord high ſteward : which latter conſide- 
rations, upon-the whole, ſeem rather to have 
a contrary tendency to their ſuppoſed manner 
of affecting the queſtion. The moſt probable 


* 1 St. tr. 366. (ed. 1730) 2 Ruſhy. v. i. 94. 
f 2 Hal. H. P. C. 275. 8 1 Inſt, 156. b. 
k Mo. 622. : 
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origin of this point of law was either the un- 
willingneſs of the ſtately peers to be ſet afide 
for imputed partiality, or the cautious pru- 
dence of arraigned culprits, which checked 
them from objecting againſt ſuch potent 
judges: and fo it ripened into an eſtabliſhed 
maxim, that it was not for the dignity of lords 
of parliament to be expoſed to ſiniſter ſuſpi- 
cions. But if this rule be ſomething harſh, 
there is another to be approved of as highly 
falutary and equitable, I mean, that every lord 
muſt be preſent, no proxy being allowed in 
the exerciſe of judicial magiſtracy. For 
cauſes criminal and civil are to be decided ac- 
cording to the evidence appearing on the trial; 
they cannot be weighed before hand, like 
matters of general policy. 


Theſe collections and remarks may convey 
ſome competent deſcription of criminal trials 
by the peers of the realm in diſtant and in 
modern times. 


i Stand, ord. houſe of lords, 11 June 1689, and 15 March 
1697. (Svo ed. 1748.) 
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LECTURE XL. 


parliamentary impeachments. 


N the laſt lecture two diſt inct modes of cri- 

minal proſecution were reſerved for future 
inquiry, namely, proceedings on impeachments, 
and penal acts of parliament occaſionally paſ- 
ſed againſt particular offenders: the former 
is deſigned to occupy our preſent conſidera- 
tion. | 


It is certain that magiſtrates and officers in- 
truſted with the adminiſtration of public af- 
fairs may abuſe their delegated powers to the 
extenſive detriment of the community, and at 
the ſame time in a manner not properly cog- 
nizable before the ordinary tribunals. The 
influence of ſuch delinquents, and the nature 
of ſuch offences, may not unſuitably engage 
the authority of the higheſt court, and the 
wiſdom of the ſageſt aſſembly. The com- 


mons, 
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mons, therefore, as the grand inqueſt of the 
nation, become ſuitors for penal juſtice; and 
they cannot conſiſtently either with their 
own dignity, or with ſafety to the accuſed, 
ſue elſewhere but to thoſe who ſhare with 


them in the legiſlature. 


On this policy is founded the origin of im- 
peachments : which began ſoon after the con- 
ſtitution aſſumed its preſent form. In*the year 
1321, a multifarious charge was exhibited a- 
gainſt the two Deſpenſers, which was intro- 
duced with the following expreſſions: © to the 
honor of God and of holy church, and of our 
lord the king, and to the profit of him and 
his realm, and to maintain among his people 
peace and quiet, and the ſtate and dignity of 
the crown, thew unto him the prelates, earls, 
and barons, and tne other peers of the land, 
and the commons of the realm, &c.“ then it 
recites the ſeveral articles of accuſation, and 
awards the ſentence of exile, aſſigning in par- 
ticular the port of Dover as the place of em- 
barkation. This proceeding however, ac- 
cording to our preſent notions, was eſſentially 


irregular. For if the award be underſtood as 


Ruff h. flat. append. 16, &c. 
Qq 3 a JuCg- 
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a judgment, the lords ought not to have 
Joined in the accuſation, to accuſe and judge 
being offices which ſhould carefully be kept 
diſtin. If, on the other hand, it was in- 
tended to paſs a legiſlative act, the prelates of 
the church and the commons, both of whom 
are left out in the decretal part, ought © both 
to have concurred ; and the king's poſitive 
aſſent was equally neceſlary ; whereas it is de- 
clared to have been tranſacted only in his 
preſence. This award was made void in 
parliament the following year 1322; and its 
being paſſed without the aflent of the prelates 


is among the reaſons of its revocation, 


In the following reign of Edward the 
third, the moſt uſual © courſe ſeems to have 
been for the commons to preſent a memorial 
to the king in parliament, ſtating ſuch of- 
fences as they thought at the time peculiarly 
injurious to the public, and praying that the 
delinquents, (without naming them) might 
meet the puniſhment of the law. After the 
petitioners had received encouragement from 
the crown, they exhibited articles of impeach- 


> 3 Seld. 1591. (Wilk. ed.) © 2 Hawk. 423. 
*1 Parl. hill. 391 &c, * Seld. jud. parl. c. ii. 
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ment, ſpecifying the particular culprits, and 
attended the proſecution through its ſeveral 
ſtages, till finally, on conviction, they de- 
manded judgment. The commons introduced 
one of theſe addreſſes with aſſuring the king 
of their readineſs to aid him with their bo- 
dies and goods; and then lamenting that by 
evil counſellors the realm was impoveriſhed, 
and many of the merchants undone, they 
promiſed that enterpriſing monarch, that if he 
would do juſtice and ſpeedy execution upon 
ſuch as ſhould be found culpable, and proceed 
with them as law and reaſon required, they 
would undertake he thould be fo rich as to be 
able to maintain his wars, and ſupport his 
other affairs for a long time, without any great 
charge to the nation. We“ are told by the 
old memorialiſts, that this ſynod, holden in the 
fiftieth year of Edward the third, was called, 
for a long time after, © the good parhament,” 
all their proceedings being highly acceptable, 
and gratefully remembered by the public. 
Under Richard the ſecond the ceremony of 
addreffing the throne, before the ſuppoſed de- 
linquents were charged by name, ſeems en- 


f 1 Parl. hiſt. 341, 2. 8 Ibid. 343. 
bd 3 Seld. 1593. (Wilk. ed.) 1 Parl. hilt. 416 &c. 
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tirely diſuſed. That prince was ſeduced to 
aim at arbitrary power, and therefore wiſhed 
to abrogate parhamentary impeachments. In 
the tenth year of his reign, he propoſed to 
the judges, among other, the following queſ- 
tion: © ſince the king can, whenever he 
pleaſes, remove any of his judges and officers, 
and juſtify or puniſh them for their offences, 
whether the lords and commons can, without 
the will of the king, impeach in parliament 
any of the ſaid judges or officers for any of 
their offences ?” to which the anſwer was, 
te that they cannot; and if any one ſhould do 
ſo, he is to be puniſhed as a traitor.” The 
flagrant proſtitution of thoſe who advanced 
this dangerous and unconſtitutional doctrine 
i was ſeverely animadverted on at a parliament 
holden the ſucceeding year : another * parlia- 
ment indeed, at the cloſe of the ſame reign, 
being entirely at the King's devotion, declared 
the opinions given by the judges to be ſuch 
as good and liege people ought to have pro- 
nounced : but the proceedings of that meet- 
ing were annulled by the legiſlature after 


i 1 Parl. hiſt. 434. J Ibid. 458. Foſt. 396. 
* 1 Parl. hiſt. 509. St. 1 H. IV. c. 3. 
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the acceſſion of Henry the fourth: and thus 
the right of impeaching, after a ſhort conflict, 
was finally reſcued from its attempted over- 


throw. 


Having taken this ſhort hiſtorical view of 
the origin and eſtabliſhment of impeachments, 
I ſhall recite ſuch particulars relating thereto 
as ſeem moſt deſerving of attention, 


All the king's ſubjects are impeachable in 
parliament, but with this diſtinction, that a 
peer may be ſo accuſed before his peers of any 
crime, a commoner (tho ” perhaps it was for- 
merly otherwiſe) can now be charged with 
miſdemeanors only, not with any capital of- 
fence. For when Fitzharris, in the year 
1681, was impeached of high treaſon, the 
lords remitted the proſecution to the inferior 
court, tho it greatly exaſperated the accuſers. 
Such kind * of miſdeeds however as pecu- 
larly injure the commonwealth by the abuſe 
of high offices of truſt, are the moſt proper, 


m Seld. jud. parl. Parl. hiſt. temp. R. II. 
8 Grey's debates, 332—338. 4 Com, dig. 


325327. 


and 


— 


602 Of parliamentary LECT. 40. 


and have been the moſt uſual grounds for this 
kind of proſecution. Thus, if a lord chan- 
cellor be guilty of bribery, or of acting groſsly 
contrary to the duty of his office, if the judges 
miſlead their ſovereign by unconſtitutional 
opinions, if any other magiſtrate attempt to 
ſubvert the fundamental laws, or introduce 
arbitrary power, theſe have been deemed 
caſes adapted to parliamentary inquiry and 
decifion. So where a lord chancellor has 
been thought to have put the ſcal to an igno- 
minious treaty, a lord admiral to negle& the 
ſafeguard of the ſea, an ambaſlador to betray 
his truſt, a privy counſellor to propound or 
ſupport pernicious and diſhonorable mea- 
ſures, or a confidential adviſer of his ſove- 
reign to obtain exorbitant grants or incom- 
patible employments, theſe imputations have 
properly occaſioned impeachments; becauſe it 
is apparent how little the ordinary tribunals 
are calculated to take cognizance of ſuch of- 
fences, or to inveſtigate and reform the ge- 
neral polity of the ſtate. 


The accuſation of the commons is ſub- 
ſtituted in the place of an indictment, which, 


as appeared in the laſt lecture, cannot be ſup- 
plied 


0 
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plied by articles exhibited by any peer or 
other perſon, nor by the interpoſition of the 


king's authority and command. 


The reſolution of impeaching is uſually 
taken in the party's abſence. But there are 
inſtances, where the objects of the reſent- 
ment of the commons, underſtanding that a 
charge was in agitation againſt them, have 
been permitted to plead their cauſe at the bar 
of that houſe, and ſome have been ſo ſucceſs- 
ful as to ward off the formal accuſation. The 
general courſe is to paſs a reſolution contain- 
ing a criminal charge againſt the ſuppoſed 
delinquent, and then to direct ſome mem- 
ber to impeach him by oral accuſation at the 
bar of the houſe of lords, in the name of the 
commons in parliament aſſembled, and of all 
the commons of Great Britain. The perſon 
deputed to this office farther ſignifies that 
the articles againſt the accuſed will be exhi- 
bited in due time, and deſires that he may be 


P On this account, the proſecution, in the former part of the 
laſt century, againſt the duke of Buckingham, before ſuch time 
as he was formally impeached, and the procecdings alſo againit 
his accuſer, the earl of Briſtol, both ſeem irregular and illegal. 
(Parl. hiſt, and Ruſh. ſub anno 1626) 


49 Parl. hiſt. 166. 1 Grey's debates 63. 67. 182. 195.212. 
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ſequeſtered from his ſeat in parliament, or 
be committed, or that the peers will take 
order for his appearance, according as the de- 
gree of the imputation juſtifies more or leſs 
ſeverity. The lords * refuſed to commit the 
firſt earl of Clarendon, becauſe he was im- 
peached of high treaſon generally, the par- 
ticular ſpecies of his ſuppoſed criminality not 
being denoted : but this refuſal was highly re- 
ſented by the commons, who voted it an 
obſtruction to the public juſtice of the king- 
dom, and a precedent of evil and dangerous 
conſequence. If the party accuſed in parlia- 
ment was abſent at a diſtance, the antient 
courſe was to cite him by a writ directed 
to himſelf, or to require the ſheriff to ſum- 
mon him, and ſometimes to make proclama- 
tion throughout the realm, that if he did not 
attend by a day prefixed, an attainder ſhould 
enfue ; but this laſt method ſeems to have 
been a legiſlative act. In later times, when 
the ſuppoſed delinquent has not readily been 
apprehended, the king has been addreſſed to 
order the ports to be ſtopped, and to prevent 
his taking ſhelter in the royal palaces: at 


r 2 St. tr. 564—573. (ed. 1730.) 

* 4 Inſt. 38, 39. 3 Seld. 1621. (Wilk. ed.) 

t 2 St, tr. 573. 732, (ed. 1730.) Comm. journ. 4 Ap. 1679. 
the 
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the ſame time all perſons have been prohibit- 
ed, under certain penalties, from harbour- 
ing or concealing him. | 


We are next to conſider the written 
charge. 


The commons claim to be the judges of 
the proper time for exhibiting their articles : 
but where unreaſonable delays have inter- 
vened, they have been repeatedly reminded 
by the lords, to advance the proſecution, in 
juſtice to the accuſed. Theſe articles need 
not purſue the ſtrict form and accuracy of 
an indictment ; for it has been * ruled, that 


by the law and uſage of parliament, in pro- 


ſecutions by impeachments for high crimes 
and miſdemeanors, by writing or ſpeaking, 
the particular words ſuppoſed to be criminal 
are not neceſſary to be expreſsly ſpecified in 
ſuch impeachments. The reſolution indeed 
paſſed in a party cauſe : but it ſeems agree- 
able to a ” conceſſion of the lords ſeveral years 


before, that the commons might, if they 


Comm. journ. 31 May 1701. 16 Parl. hiſt. 363. Lords 
Journ. 5 & 15 May 1701. 3 Seld. 1596, (Wilk. ed.) 
* Sachev, tr. 325. Lords journ, 3 June 1701. 
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— — - * — 
—— — — — — 


606 parliamentary LECT. 40. 


pleaſed, impeach in general terms: and the 
* antient precedents are rarely conformable 
to the technical exactneſs required in other 
proſecutions, When * the party appears, 
and the articles have been exhibited, the 
lords uſually allow him a copy, and prefix 
a day for receiving his anſwer. They may 
alſo at the ſame time aſſign him counſel to 
methodiſe ſuch anſwer, and to aſſiſt him 
at the trial; and ſome lawyers have been 
ordered into cuſtody for refuſing their at- 
tendance. This advantage was always al- 
lowed in accuſations for miſdemeanors ; in 
thoſe for higher crimes alſo, where the point 
to be debated was collateral to the more ge- 
neral queſtion of innocence or guilt: and 
now by ſtatute 20 G. II. c. 30. perſons im- 
peached of high treaſon, whereby any cor- 
ruption of blood may enſue, or for miſpriſion 
of ſuch treaſon, are allowed to make their full 
defence by two counſel. The * anſwer, 


* See 3 Seld. 1595, 6, 7. (Wilk. ed.) 6 St. tr. 56. (ed. 1730.) 
11 Mod. 97. Foſt. 389, 390. Loquendum ut wulgus. This 
ſeems chiefly to be the meaning of what is ſaid, 1 Wms. 616. 
« that impeachments in parliament differed from indictments, 
and might be juſtiſied by the law and courſe of parliament.” 


a T. Ray. 382. 1 Ruſh. 268, Foſt. 232. 3 Seld. 1625. 


&c. (Wilk. ed.) 1 Clar. hiſt. rebell. 379, 380. 
d 1 Ruſh, 274. ; 
like 
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like the articles, is exempted from the ne- 
ceſſity of obſerving great ſtrictneſs of form. 
The party may plead that he is not guilty 
as to part, and make a farther defence as to 
the reſidue; or he may, in few words, ſaving 
all exceptions to the articles, deny the whole 
charge, as was at length done by archbiſhop 
Laud in that irregular proceeding againſt 
him. But it is more uſual to give a full and 
particular anſwer ſeparately to each article of 
the accuſation. 


Next regularly follows the * replication of 
the commons in writing, tho this was omit- 
ted by the proſecutors of lord Strafford, as 
a mark probably of contemptuous inſult and 
diſdain, When the proſecution has arrived 
at this ſtage, a joint committee of both 
houſes has frequently been appointed to 
adjuſt other preliminaries of the trial. But 
this is not of courſe or neceſſity: for it has 
been denied, when ſolicited by the commons, 
in impeachments for miſdemeanors : tho 


© 2 Ruſh. 1374+ 12 Parl. hiſt, 442, 3. Lords journ. 
13 Nov. 1643. . 

4 Grey's debates 233. Comm. journ. 6 March 1640-41. 
Cachey, tr. 15. 

© 7 Grey's debates 229. Comm. journ, 6. 10. 17 
June 1701. 
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indeed the refuſal was received with clamo- 
rous indignation. In a charge of treaſon, the 
requeſt once, after a denial, was the next day 
complied with ; but, it ſeems, in the com- 
mittee then agreed to, the commons were 
only to propound what they thought the 
moſt proper ways and methods of proceeding, 
and it was the province of the peers thereon 


judicially to decide. 


At ſuch previous meetings, in the caſe of 
lord Strafford, ſeveral points were urged and 
ſome agreed upon, which rather betrayed per- 
ſonal animoſity and virulence, than a tem- 
perate love of juſtice, and ſhewed more the 
implacability of determined enemies, than 
the ſpirit of fair accuſers or impartial judges. 
I ſpeak not of the act of attainder, for that 
has been wholly condemned and repcaled 
in parliament, and the proccedings therein 
cancelled and defaced. But this * reſcinding 
has been determined by the peers not to ex- 
tend to any memorials or orders made on his 
impeachment, which are not to be looked 
upon as obliterated, and which therefore, 
however ſevere, ſeem liable to be brought 


fSt.13 & 14 C. II. c. 29. 69 Parl. hiſt, 78. 
into 
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into example, as legal precedents. I ſhall 
* ſele& but one inſtance of the hard dealing 
alluded to. The earl petitioned the commons 
to order ſuch of their number to attend as 
he had occaſion to call as witneſſes on his be- 
half. A ſullen anſwer was returned, that the 
members required might uſe their diſcretion, 
without giving offence to the houſe : but 
they were unduely prevented from giving 
their teſtimony effectually, by an order ſoon 
after made forbidding them to communicate 
with the impeached lord during his trial, and 
by other diſcouragement. Yet the acculers 
carefully provided that no lord or commoner 
ſhould be abſent but at his peril, whom they 
on the part of the proſecution ſhould think 


proper to examine. 


The impeachment * of the four lords at the 
end of king William's reign gave occaſion to 
much diſſenſion between the two houſes, and 
to very intemperate recrimination. The 
commons being repeatedly reminded by the 
peers of their unjuſt and unprecedented de- 


d See the trial by Ruſhworth 40. 44 Comm. journ. 
20. 24 March 1640-1. 2 April 1641. 
! 5 St. tr. 339 &c. (ed. 1730.) 
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lays in the proſecution, reſented theſe notices 
with unbecoming vehemence. The inter- 
courſe of acrimonious meſſages is unneceſſary 
to be recited. On the whole the nobles 
manifeſted more decent cautiouſneſs of ex- 
preſſion, more dignified and moderate con- 
duct, than the leaders of the other aſſembly. 
The principal points adhered to by the peers 
were, firſt, that in caſe of wiltul and un- 
precedented delays their houſe may, in juſtice 
to the accuſed, tho againſt the will of the 
commons, fix a day for the trial of any im- 
peachment, and proceed to condemnation or 
acquittal. Secondly, that no lord of parlia- 
ment, impeached of high crimes and miſde- 
meanors, can be precluded from voting on 
any occaſion except his own trial ; whereas 
the commons had inſiſted that thoſe charged 
with the ſame offences ought not to exculpate 
cach other. And laſtly, this was one of the 
occaſions before alluded to, of rejecting the 
propoſal of a committee to adjuſt prelimina- 
ries: the lords declared that ſuch ſtep was 
unprecedented in impeachments for high 
crimes and miſdemeanors ; that all points of 
judicature were their peculiar province ; and 
that the manner of the demand was a direct 
invaſion of their rights. Theſe points, tho 

2 likely 
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likely to take the fame courſe in future, pro- 
voked the incenſed commons to. very violent 
reſolutions; whole conduct indeed ſeems much 
actuated by intereſted views or vindictive 
animoſity. But tho the lords will not ſuffer 
their conſtitutional power of judicature to be 
intrenched upon, they have often conſented to 
a free conference, and then determined on the 
reaſonableneſs of any demand made by the 
commons, and © have conceded to them the 
right of beginning with which impeachment 
they thought proper, where more than one 
have awaited their deciſion: 


LECT: 40. i#mpeachments. 


I have now progreſſively mentioned ſome of 
the more important preliminaries. As to the 
trial itſelf, it muſt of courſe vary in external 
ceremony, but! differs not in eſſentials from cri- 
minal proſecutions before inferior courts. The 
ſame rules of evidence, the ſame legal notions 
of crimes and puniſhments, prevail. For im- 
peachments are not framed to alter the law, 
but to carry it into more effectual execution, 
where it might be obſtructed by the influence 
of too powerful delinquents, or not eaſily 
diſcerned in the ordinary courſe of juriſdiction, 


Lords journ. 3 & 9 June 1701. 16 8t. tr. 14. (ed. 1730.) 
Rr 2 by 
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by reaſon of the peculiar quality of the al- 
leged crimes. The“ judgment therefore is to 
be ſuch as is warranted by legal principles or 
precedents: in capital caſes the mere ſtated 
ſentence 1s to be ſpecifically pronounced. 


If the charge be of miſdemeanors only, 
the lord chancellor preſides at the trial, and, 
having collected the votes of the lords preſent, 
including the biſhops, pronounces judgment 
according to the ſenſe of the majority, the 
lords firſt voting on the queſtion of guilty or 
not guilty, and, if they convict, agreeing af- 
terwards on the particular ſentence. In ca- 
pital trials alſo the lords ſpiritual have a 
right to ſtay till the court proceeds to the 
vote of guilty or not guilty, and then they 
have conſtantly withdrawn. In Zhe/ſe caſes 
of capital accuſations, it has been uſual to 
appoint a lord high ſteward for the more or- 
derly proceeding at the trial. But the * ne- 
ceſſity of ſuch appointment was denied both 
by lords and commons in Charles the ſecond's 
reign: and an alteration was made in the 
form of commiſſioning that magiſtrate, to 


m 3 Seld. 1651. (Wilk. ed.) 
* Lords journ. 13, 14 May 1679. o Foſt. 144 &c. 
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obviate the implication of his office being in- 
diſpenſably requiſite in proceedings on capital 
impeachments. For it was argued that the 
juriſdiction reſts in the peers in parliament, 
forming a fundamental court as antient as 
the firſt traces of our conſtitution, and open 
for all the purpoſes of judicature during the 
ſeſſion : the high ſteward is but ſpeaker pro 
tempore; he votes, on theſe occaſions, in com- 
mon only with the reſt ; and, if his office was 
of abſolute neceſſity, all capital impeachments, 
for a very obvious reaſon, might be rendered 
fruitleſs and ineffectual. 


Capital judgments are frequently ſaid, in 
antient records and writings, to be given 
pleno parliamento; which, as Selden “ inter- 
prets it, implies the preſence of the commons, 
the king“ being there alſo either in perſon 
or in the contemplation of the law. For 
both ſovereign * and people are, according 
to this idea, to be ſatisfied concerning the 
death of a condemned ſubject, In the reign 


r 3 Seld. 1603. 1615. 1647. (Wilk. ed.) 

4 But as to this, ſee Ruſh. tr. Straff. 43. It is fit, the king's 
preſence ſhould be only ideal. Poſt 614, 5. 

Thus in ordinary caſes, the verdict is given by a jury of 
the country, afilted by a judge appointed by the king. 
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of Edward the fourth, the commons ac- 
tually interfered on behalf of the convicted 
duke of Clarence, not as judges, but as ſuit- 
ors that the matter might be reconſidered, 
they conceiving the ſentence illegal and un- 
juſt; and execution was ſtayed upon their ſo- 
licitation. But now the commons are not 
preſent except at the proſecution of theſe 
their own impeachments, which they attend 
throughout, as a committee of the whole 
houſe, or otherwiſe at diſcretion, appoint 
managers to conduct the proofs in ſupport 
of the accuſation, and finally demand judg- 
ment againſt the convicted criminal. 


Selden "attempts to prove that the king's 
aſſent is or antiently was neceſſary to the 
ſanction of capital judgments in parliament. 
The chief precedent he alleges to confirm 
his opinion was in a tumultuous and lawleſs 
ſeaſon, and ſhews little more than the vio- 
lence of the prevailing party. Our kings 
have long ceaſed perſonally to exerciſe any 
judicial power: in later ages all that hath 


* 3 Seld. 1635. (Wilk. ed.) 2 Parl. hiſt. 372, 4. 
t See Ruſh, tr. Straff. 37. Comm. jour. 4 Feb. 1709-10. 
» 3 Seld. 1638 Kc. (Wilk ed.) | 
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paſſed * in the king's preſence has. been taken 
to be no act of the houſe. But the execu- 
tion, indeed, of every criminal ſentence, not 
inflicted by an occaſional a& of parliament, 
depends on the king's will, is directed in his 
name, and may be ſuſpended or remitted by 
his conditional or free pardon. 


In the“ caſe of lord Danby, however, the 
commons ſtrenuouſly denied, that the king 
could by his prerogative iatercept parliamen- 
tary proſecutions in their courſe, or, to ſpeak 
more technically, that a pardon was pleadable 
in bar to an impeachment. The difference 
is very important; for if the pardon is not to 
be allowed till after judgment, it then comes 
too late to clear away the conſequences of at- 
tainder ; the blood ceaſes to be inheritable, 
and cannot be completely reſtored but by act 
of parliament ; the king may indeed releaſe 
forfeitures, and confer new titles, but can- 
not revive the family honours in their antient 
ſtate of precedence. It was therefore urged 
that if a pardon could ſuddenly obſtruct par- 
liamentary proſecutions, the conſtitution had 


Lords journ. 24 Feb. 1640-1, 
Y 2 St. tr. 735. (ed. 1730.) 
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in vain lodged a right of impeaching in the 
commons, and of judicature in the peers: 
theſe powers were abſolutely fruitleſs and 
chimerical. In common caſes, where the 
king is eſteemed the proſecutor, he may at any 
time, in any ſtage, be properly allowed to 
diſcontinue his own ſuit. But we might 
expect ſome difference, where the accuſation 
is commenced and proceeded in by the re- 
preſentative body of the nation on behalf of 
themſelves and their conſtituents. Yet the 
doubt remained uncleared: and that great 
miniſter, who for many years had been the 
principal adviſer of Britiſh meaſures, was 
detained a priſoner in the tower with the 
king's full and free pardon in his poſſeſſion. 
When the earl firſt applied to be baz/ed, and 
ſo releaſed from ſuch confinement, the opi- 
nion * of the judges of the king's bench 
was againſt it; and * one of them in parti- 
cular declared that the acceptance of a par- 
don was a tacit confeſſion of guilt, This 
ſeems too rigorous a conſtruction : an inno- 
cent man may irreproachably accept a par- 
don as the only indemnity and reſource from 
the effects of perjury and malevolence ; tha 


® 2 St. tr. 738 Kc. (ed. 1730.) Skin, 56. 
® 2 St. tr. 750. (ed. 1730.) 
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perhaps to diſdain this refuge would be a 


mark of more romantic heroiſm and magna- 
nimity. But the ground of the determination 
in the king's bench was, that tho that court 
had a diſcretional power of bailing even in 
caſes of high treaſon, yet this lord being 
committed by a juriſdiction tranſcendent to 
theirs, they could not interfere to give him 
his enlargement. However, the * earl was 
afterwards releaſed on bail by the unanimous 
opinion of the ſame court, © then conſiſting 
of four new judges. It was then argued, that 
bailing would not affect the impeachment, 
but only modify the confinement. It was 
not to enfranchiſe him out of cuſtody, but 
only to lengthen the chain. The parliament 
was diſſolved ; it was wholly uncertain when 
a new one would meet; to keep him there- 
fore indefinitely in priſon, when there was no 
court in being before which he could be 
tried, was a hardſhip too extreme to be en- 
dured. Yet he was © bailed to appear at the 
next ſeſſion of parliament, which was an af- 
firmance of the commitment, and a proof 
that it was not avoided or diſcharged. For 


d Skin. 163. © Skin, 83. 102 122. 
Carth. 133. 
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an * impeachment is intercepted, but not ex- 
tinguiſhed, by the diſſolution of parliament : 
the charge may be reſumed, when the legiſla- 
ture is again convoked ; in like manner as 
an indictment is not diſcontinued by demiſe 
of the crown. Thus, however, concluded 
this ſingular and eventful proſecution : for 
it was not revived by any ſucceeding houſe of | 
commons: tho the ſame peer was afterwards 
impeached for high crimes and miſdemeanors, 
but the proſecution was permitted to lan- 
guiſh, and * at the diſtance of above ſix years 
was finally diſmiſſed by the houſe of lords. 
——As to the firſt queſtion of importance 
which was debated in his caſe, that was at 
length peremptorily ſettled by the ſtatute 
12 & 13 W. III. c. 2.4 3. enacting, that no 
pardon under the great ſeal ſhould be plead- 
able to an impeachment by the commons in 
parliament. We have before noticed the 
effect and the reaſonableneſs of this proviſion. 
It does not finally preclude the extenſion of 
* 

e T. Ray. 383, 4.— This opinion was entertained and 
penned, chiefly on the authority above cited of the eight judges 
of the king's bench, (agreeing in this, tho differing in the queſtion 
of bailing) about ſourteen years before ſuch opinion was con- 
firmed by the vote of the commons, 23 Dec. 1790, and that of 
the lords, 16 May 1791. 


f Comm. journ. 27 Apr. 1695. 
Lords journ. 24 Jun. 1701. 
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royal mercy. The king may ſtill remit the 
execution of the ſentence, and has exerted 
this prerogative, in * caſes of impeachments, 
ſince the paſſing of thatlaw. It never was 
intended fo diveſt him of his general power 
of pardoning, ſo eſſentially inherent in his 
crown, and of ſuch indiſpenſable neceſſity to 
his ſubjects, 


I have now briefly conſidered the riſe and 
eſtabliſhment of impeachments, the reaſons 
on which they are founded, the nature of the 
crimes thus properly adducible to juſtice, and 
the modes and conſequences of theſe pro- 
ceedings. I know not that any ' methodical 
compilation has been before undertaken on 
this ſubject, and have therefore founded this 
detail, brief as it is, on the credit of the parlia- 
mentary journals and other j approved autho- 
rities. From this or a more particular ſurvey 
of the proceedings on impeachments, we ſhall 
find occaſion to obſerve that tho great is the 


* 6 St. tr, 1—16. (ed. 1630.) 

i I do not conſider in this light a pamphlet printed 1717, in- 
titled the method of the proceedings in the houſe of lords and 
commons in caſes of impeachments for high treaſon :*? to which 
is prefixed a very frivolous and exceptionable ſpeech on the im- 
peachment of Robert Earl of Oxford. 

Except perhaps ſome doubts may be entertained of Mr. 
Ruſhworth's authenticity. (Pref. to Ruff h. Statutes.) 

utility 
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utility of the public ends, which they are de- 
ſigned to anſwer, they have been too often 
miſguided by perſonal and factious animoſities, 
and productive of alarming diſſenſions be- 
tween two branches of the legiſlature. Yet 
in theſe controverſial ſtruggles the peers ſeem 


to have ſteadily reſiſted and repelled any 


uſurping invaſion, any dire& or conſequential 
diminution of thoſe rights of judicature, which 
are ſo providently repoſed in them by the 
antient conſtitution, and in the exerciſe of 
which, both in criminal and civil cauſes, they 
have ſo long ſignaliſed their wiſdom and their 


juſtice. 


Impeachments, as we have ſeen, are found- 
ed and proceed upon the laws in being. A 
more extraordinary courſe is ſometimes adopt- 
ed. New and occaſional laws have been 
paſſed for the puniſhment of particular offen- 
ders. Such ordinances are called bills of at- 
tainder, and bills of pains and penalties. 
Theſe form, according to the plan former- 
ly delineated, the only ſpecies of criminal 
proſecution remaining to be treated of, and 
will be the ſubject of the next lecture, 


LE C- 


LECTURE XII. 


Of bills of attainder, and bills of pains and 


penalties. 


LL the modes of criminal proſecu- 

tions hitherto ſpoken of, whether by 
impeachment or otherwiſe, are vindications 
of the laws in being, on which they are whol- 
ly founded. But beſides the regular inforce- 
ment of eſtabliſhed laws, the annals of moſt 
countries record ſignal exertions of penal juſ- 
tice, adapted to exigencies unprovided for in 
the criminal code. Such acts of the ſupreme 
power are with us called bills of attainder, 
which are capital ſentences, and bill of parns 
and penalties, which inflict a milder degree of 
puniſhment. In theſe inſtances the legiſla- 
ture aſſumes judicial magiſtracy, weighing 
the enormity of the charge, and the proof 
adduced in ſupport of it, and then deciding 
the political neceſſity and moral fitneſs of the 


penal 


622 Of bills of attainder, and LET. 41. 


penal judgment. The new ordinance has the 
ſame validity as other ſtatutes fo far as it ex- 
tends, and is therefore enacted by the ſame 
conſtitutional powers of legiſlation. For tho 
much doubt has been entertained, whether 
the prelates can exerciſe judgment in capital 
trials, either in the mode of indictment or im- 
peachment, and tho in fa& they conſtantly 
withdraw, yet their * right to vote on bills 
of attainder, hath always been unqueſtion- 


ably admitted. 


Theſe ſentences of condemnation have, as 
I obſerved, the force of law, but muſt of ne- 
ceſſity be defective in ſome of its characteriſ- 
tic properties : inſtead of being general, they 
are levelled againſt the particular delinquent ; 


2 2 Hawk. 423.——The biſhops not only declined to vote on 
the impeachment of the earl of Strafford, making the uſual proteſ- 
tation, (Ruſhw. tr. Straf. 41) but in fact did not vote on the act 
of attainder. (Lords journ. 4 May 1641, marg.) This ſtatute 
16 C. I. c. 1. pr. preſerved by Ruſhworth, (tr. Straff. 756, 7.) in 
the enacting part, ſpeaks of the lords indiſcriminately ; which 
indeed was the moſt uſual ſtile of the acts of that ſeſſion; tho 
c. 6, & 15. diſtinctly mention the lords ſpiritual and temporal, and 
c. 10. is expreſſed to be . by the authority of this preſent parlia- 
ment.“ But the act for attainting fir John Fenwick (it. 8 W. 
III. c. 4. publ. 5 St, tr. 44. 119. ed. 1730.) ſpecially names the 
lords ſpiritual ; and I conclude the caſe to be the ſame of the ſe- 
veral acts of attainder of 1 G. I. 

d Elem. jur. 35. 


N 
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inſtead of being permanent, they expire, as to 
their chief and poſitive effects, with the occa- 
fion ; tho the terror of ſuch examples may 
conſequentially benefit poſterity. They differ 
alſo from other private acts of parliament. 
Thoſe in general are indulgences conceded to 
particular convenience : theſe wholly operate 


on the unwilling. 


Sir Edward Coke choſe to exemplify the 
tranſcendent powers of the legiſlature partly 
from this topic. An act (ſays he*) may be 
paſſed to attaint a man of treaſon after his 
death. Many ſuch have been made. The 
* reigning monarch, who was ſlain at Boſ- 
worth, is ſaid to have been, within a few 
months after his defeat and death, attainted 
by act of parliament: notwithſtanding the 
political abſurdity, which * ſeems to have been 
fully diſcovered ſome years afterwards, of 
ſuppoſing the ſame perſon at once in poſ- 
ſeſſion of actual royalty and a traitor. The 


© 4 Inſt. 36, 37. 

4 It is ſo ſaid Bac. H. VII. 11. But he is not mentioned in 
the title of the (private) ſt. 1 H. VII. c. 3. for attainting the 
duke of Norfolk and others. 

© St. 11 H. VII. e. 1. Pl. 238. 3 Inſt. 7. 
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" Laſt ſtatute for attainting perſons after their 
death was that in which ſome of the deceaſed 
regicides were included. It is another inſtance 
of the unbounded power of parliament to 
attaint a man who 1s forthcoming, and yet 
never called upon to anſwer. Of this indeed 
there are no precedents, * except in the de- 
ſpotic reign of Henry the eighth : one of 
which inſtances fir Edward Coke, at the ſame 
time that he wiſhes it buried in filence or 
oblivion, pointedly recites, with an alluſion to 
the former caſes, and ſtrongly condemns ſuch 
injuſtice, arguing that the more high and 
abſolute the juriſdiction of the court is, the 
more juſt and honorable it ought to be in 
the proceeding, and to give example of juſ- 
tice to inferior courts. I proceed therefore 
to other deviations from the eſtabliſhed law, 
which have been occaſionally made by ſuch 
legiſlative judgments ; and which innovations 
reſpect either the crime, the evidence, or the 
huniſbment. I ſhall attempt to illuſtrate by 
a few examples theſe diſtin heads; aſter 
which, the natural juſtice of bills of attainder, 


# va CI e. 30. 
* 4Inkt. 37, 38. Burn. hiſt. reform. part i. 253. 265 &c. 


(4th ed.) 


as 
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as a general queſtion, may deſerve ſome at- 
tention. 


I. Firſt, as to the crime. It has been uſual, 


in times of domeſtic rebellion, to paſs acts of R 113 7 ivy 
parliament, inflicting the penalties of attainder 


on thoſe by name, who had levied war againſt 
the king, and had fled from juſtice, provided 
they ſhould not ſurrender by a day prefixed. 
Such bills have been compared to proceſs of 
outlawry at common law. But they are not 
to be eluded, like attainders on that pro- 
ceſs, to which many pleas and exceptions 
may be taken. The ſcope of ſuch laws as 
we are now conſidering ſcems to reſpect the 
crime. No alteration is made in the legal 
rules of evidence. Suppoſing the priſoner's 
identity of perſon, or his ſurrendering by the 
time limited, be conteſted, theſe queſtions are 
to be decided by the ſame teſtimony as would 
be admiſſible on other trials. Neither is there 
any varied modification of puniſhment. But 
a material innovation i made reſpecting the 
crime. For neglecting to ſurrender by the 
appointed day conſtitutes, or rather indeed con- 


* Foft. 111. 11 Wms. 616. 


Vor. II. 81 


ſummates 
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ſummates the new treaſon, againſt which the 
attainder is directed. Until that time it is in- 
choate, and unripe for the operation of the 
particular ſtatute. This may be illuſtrated by 
the? caſe of two brothers, James and John 
Drummond, who by |. 19 G. II. c. 26. were 
to render themſelves by the twelfth day of 
July, or to ſtand attainted from the eighteenth 
of April preceding, to all intents and pur- 
poſes whatſoever. In the month of May in- 
tervening James died, and the houſe of lords 
determined, notwithſtanding the general words 
of the ſtatute, that during ſuch interim the 
one was capable of tranſmitting, and the other 
of taking real property, by hereditary deſcent: 
which, on the attainder of the ſecond brother, 
ſubſtantiated the title by forfeiture claimed on 
the part of the crown. 


Theſe acts of attainder, paſſed againſt do- 
meſtic rebels, are inforced in a * ſummary 
mode. No indictment is preferred to a grand 
jury; but the ſtatute is certified into chan- 
cery by the clerk of the parliament, in pur- 
ſuance of a writ to him directed for that 
purpoſe. It is afterwards removed into the 


3 Foſt. 88 &c. | * Foſt. 47 &c. 111, 2. 


king“ 
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king's bench; and there the whole being 
entered on record, the priſoner is aſked what 

he has to allege, why execution ſhould not 
be awarded againſt him. If a queſtion of fact 
ariſes, as identity of perſon, or a due ſurrender 
in time, a jury is ſummoned to meet m/tanter ; 
and, as both theſe may be termed collateral 
iſſues, (that is, not the general one, which in 
criminal caſes is © guilty or“ not guilty”) 
the priſoner on the one hand ſeems not to be 
intitled to peremptory challenges, but on the 
other, to have a right to the full aſſiſtance of 
counſel. If the verdict be found againſt him, 
the court again demands, if he have any further 
defence, and, in default thereof, execution is 
awarded. That a miſnomer alſo, repugnant 


! Foſt, 41. and ſee ibid. 50. 

m 1 Wms. 612 &c.— hut ſee Foſt. 79 &c. that an incomplete 
deſcription, if it be not repugnant to truth, is not available. See 
alſo the claim to the title of viſcount of Strathallan, houſe of lords, 
the 12th of May 1790: which was briefly thus: in the ſt. 19 G. II. 
c. 26, for attainting divers rebels, two of them are deſcribed as 
W. viſcount of S. and J. D. eſquire, eldeſt ſon and heir apparent 
of W. viſcount of S. The act was brought into parliament the 
8th of May, and paſſed the 4th of June 1745. Viſcount W. died 
the 16th of April preceding. It was therefore urged, that as to his 
eldeſt ſon, the deſcription was not merely incomplete, (like lord 
Pitſligo's caſe) ſuch eldeſt ſon being a peer, and not J. D. eſquire, 
at the time the act was introduced. But the claim was diſallowed, 
the Chief baron having delivered the opinion of the judges, that 
acts of parliament, when no time is fixed for their beginning to 
operate, have relation to the commencement of the ſeſſion. (6 Br. 


ca. parl, 55 3—8.) 
812 to 
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to truth, may be taken advantage of appears 
by the following determination in the houſe 
of lords. Among the perſons attainted by 
the act paſſed againſt the rebels in the year 
1715, one was deſcribed as © major general 
Thomas Gordon, laird of Auchintoule:“ the 
true chriſtian name was Alexander, and he 
did not ſurrender by the appointed time. The 
doubt was, whether ſuch error in his chriſtian 
name prevented the attainder, and the for- 
feiture of his eſtate. Among other argu- 
ments, it was urged on behalf of the claimant 
againſt the crown, that a miſnomer in out- 
lawry, to which the caſe in queſtion was aſ- 
ſimilated, could not be redreſſed by a writ of 
error, becauſe no perſon could be affected by 
it, ſuch miſtake defeating the operation of the 
proceſs; that whatever latitude or licence 
might be taken in parliamentary proſecutions, 
yet this, like every other ſtatute, was to be 
conſtrued, after it was paſſed, by the known 
rules of law, and according to the ſtrictneſs 
required in criminal proceedings: and laſtly, 
that ſuppoſing major general Alexander Gor- 
don had been attainted by his right name, 
and afterwards pardoned by the wrong name 
of Thomas Gordon, this * pardon would not 


n But ſee Foſt. 86. 


be 
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be available, becauſe it could not be intended 
a pardon of the ſame perſon, that was at- 
tainted ; and it would be very rigorous, that 
ſuch an attamder as was in the principal caſe, 
ſhould, notwithſtanding the miſtake of the 
name, be good to take away a man's life, and 
yet that a pardon by reaſon of the fame miſ- 
take ſhould not be good to fave a man's life: 
which laſt reaſon had great weight with the 
lords; and they determined accordingly, the * 
judges having given their opinion to the ſame 
effect, and having declared, that if Alexander 
Gordon upon ſuch an attainder had been 
brought to the king's bench bar, and had 
made this matter appear, that court could not 
have awarded execution againſt him. 


Under this head of acts which innovate on 
the crime, our attention is ſtrongly attracted by 
that intereſting * bill of attainder, the cata- 
ſtrophe of a long proſecution againſt the earl 
of Strafford: in which whole proceeding the 
chief movers were evidently actuated by am- 
bition and perſonal reſentment, whatever bet- 
ter principles might animate the general cry 


* See Foſt. 81. & n, » St. 16 C. I. c. 1. pr. 
Sſ 3 of 
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of his very numerous opponents. This caſe, 
like many great political events, is gene- 
rally judged of in extremes. I do not now 
recite it for the ſake either of defending or 
arraigning the character of a ſtateſman, but 
becauſe it may illuſtrate the nature of the 
ſabject of which I am diſcourſing. If ſome 
particulars of his adminiſtration were cenſur- 
able, it does not follow that he ought to have 
been attainted by an occaſional law: and we 
may juſtly condemn that ſeverity, without 
defending the whole of his imputed conduct. 
It is ſingular that Mr. Whitlocke, who was 
chairman of the committee againſt the earl, 
and cloſely connected with his enemies, ex- 
alts his character very highly for wiſdom, 
faithfulneſs, and gallantry of mind. Yet* his 
royal ma ter declared to both houſes from the 
throne, that for matter of mi/demeanor he was 


1 The bill was carried in the houſe of commons by 204 
againſt 56; in the houſe of lords by 26 only againſt 19: 
(9 Parl. hiſt. 262. 290. n.) lord Clarendon's account, that 
eleven lords only diſſented, being erroneous. (1 Clar. hiſt. reb. 
201. fol. ed. 1704.) The ſt. 13 & 14 C. II. c. 29. recites, that 
the diſſentients in the houſe of commons, whoſe names were 
poſted up, were nine and fifty ; but this alſo appears to be a miſ- 
take: ſee the liſt, 9 Parl. hiſt. 288, 9. 

9 Parl. hiſt. 251, 312. 318. 

1 Ibid, 286, 7. 
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ſo clear in that, that he thought lord Strafford 
was not fit to ſerve him or the commonwealth 
in any office of truſt, no not ſo much as that 
of a conſtable. It would be prolix to men- 
tion and weigh the particulars of the evidence. 
To return to our more legal obſervations. 
This bill of attainder then may be ranked 
among thoſe before commented upon, as in 
its operation it reſpects the crime, determining 
thoſe things to be treaſon, which by no prior 
law or adjudication could be or had been ſo 
declared. The * judges indeed preſent had 
ſignified their unanimous opinion, that upon 
all which the lords had voted to have been 
proved, the earl of Strafford did deſerve to 
undergo the pains and forfeitures of high 
treaſon by law. But this ſeems purpoſely 
ambiguous ; it does not charge him with hav- 
ing poſitively incurred that crime. The act 
begins with reciting that he had been im- 
peached by the commons, which proſecution 
indeed was then depending; and tho the 
accuſers had ſhewn unprecedented want of 
candor, they knew the decifion would be 
made on eſtabliſhed principles of law, and 


9 Parl. hiſt. 307. 
814 therefore 
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therefore renewed the attack in this more 
dangerous form. After a brief enumeration 
of the principal articles, the expreſſion of the 
judges is adopted, that he deſerves to undergo 
the pains and forfeitures of high treaſon. 
But the ſtatute neither poſitively declares, that 
the ſum of his offences, collectively taken, 


and there ſaid to have been proved, amounts 


to treaſon, nor is any particular word inſerted, 
legally appropriated to the deſignation of that 
crime, except that his conduct in Ireland is 
interpreted a levying of war. This act was 
repealed by a * ſtatute paſſed about two years 
after the reſtoration. We are therefore not 
only at liberty, but called upon, to conſider 
the former meaſure as unjuſt. The ſubſe- 
quent declaration of the legiſlature explicitly 
condemns the notion of accumulative treaſon, 
deciding that none of the pretended crimes 
being treaſon apart, ſo they could not be in 
the whole. This ſecems a rule of general 
extent; and it is obſervable, that the reaſon- 
ableneſs of it feems * admitted even by Mr. 
Pym in an eager ſpeech againſt the carl. As 
to the conſtrucitve treaſon alſo, the later ſta- 


u 3 & 14 C. II. c. ag. - * Ruſhw, tr. Straff. 651. 
8 tute 
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tute refutes the interpretation, by which the 
levying of war was imputed to lord Strafford; 
but from thence few inferences can be drawn 
of practical application. The bill of attain- 
der was a private act, and is preſerved for our 
inſpection only perhaps by Ruſhworth in his 
account of the trial. For the reverſing 
ſtatute, (which is placed, whether properly or 
not, among the public acts) ordained that all 
records and proceedings of parliament relating 
to the ſaid attainder, ſhould be wholly can- 
celled and taken off the file, or otherwiſe 
defaced and obliterated, to the intent the ſame 
might not be vilible in after ages, or brought 
into example to the prejudice of any perſon 
whatſoeyer, 


II. I ſhall next give an inſtance of a bill 
of attainder where no innovation ſeems to 
have been made reſpecting the crime *, but 
the * energy of legiſlative power was exerted 


Y 756, 7. 

= See 1 Hal. H. P. C. 131. & ant. 504, as to levying war. 

See the act for attainting fir John Fenwick, ſt. 8 W. III. 
c, 4. in 5 St. tr. 44. (ed. 1730.) and the proceedings of the 
houſe of commons tnere very copiouſly reported. 


ON 


— — ——— —— — 


| 
| 
| 


634 Of bills of attainder, and LECT. 41. 


on the rules of evidence. Conſpiracies were 
formed a few years after the revolution to aſ- 
ſaſſinate the king, and reſtore his predeceſſor 
by the aid of a French invaſion. However 
ingenious the contending factions might be 
about the end of Charles the ſecond's reign 
in counterfeiting plots, theſe againſt king 
William were real and undoubted machina- 
tions. Among the reſt, fir John Fenwick 
was indicted, on the oaths of Porter and 
Goodman, as a promoter of the concerted in- 
vaſion. Upon his repeated aſſurances of 
making a full and ingenuous confeſſion of his 
knowledge of any deſign againſt the king's 
perſon and government, he obtained the royal 
favor to have his trial delayed. But he abuſed 
this clemency by uttering informations wholly 
incredible, and which ſeemed contrived to ſtifle 
the real conſpiracy. In the mean time Good- 
man withdrew, whereby there was a deficiency 
of legal proof, a ſtatute * then lately made 
requiring two witnefles in the more atrocious 
kinds of high treaſon. Theſe particular facts 
are ſuggeſted in the bill of attainder ; which 


. org 6. $3. 
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* being brought into the houſe of commons, 
a formal trial was there inſtituted, with ad- 
vocates on both ſides, which laſted many days, 
and the debates were conducted with great 
ſeriouſneſs and attention. The ſentence paſ- 
ſed into a law: and tho perhaps to cenſure 
as unjuſt any act of the legiſlature, while 
unrepealed, might, in general, be unwarrant- 
able preſumption, yet it may be neither un- 
becoming, nor uninſtructive, to conſider in 
what particulars the ſeverity of this proceed- 
ing deviated from the rules which govern 
inferior tribunals. Such variance then was made 
by admitting the teſtimony of a /ngle witneſs, 
not“ upon oath, by allowing written evidence 
not competent in ordinary trials, and by 
hearing proof of what had been ſworn, 
where fir John Fenwick was not-a party, nor 


preſent, and of things tranſacted by his w/e, 


© Witneſſes were alſo examined, and counſel on both fides 
heard in the houſe of lords. (Lords' journ. Dec. 1696.) The 
numbers in the houſe of commons were Ayes 189, Noes 156. 
(Com. journ. 25 Nov. 1696.) In the houſe of lords, forty-one 
lords, including eight biſhops, entered their proteſt, (Lords? 
journ. 23 Dec. 1696.) 

4 Becauſe not the courſe of the houſe of commons : (5 St. 
tr. 84. ed. 1730.) but in the houſe of lords, the witneſſes were 
ſworn, (Lords' journ, 15 Dec. 1696.) 


which 


636 Off bills of attainder, and LECT. 41. 


which could not legally exculpate or convict 
her huſband. The neceſſity of two witneſſes 
was inferred from the Moſaical inſtitutions, 
and was faid to be the rule of eternal juſtice. 
But this argument would prove too much, as 
it implies the inſufficiency of one deponent 
in other capital accuſations as well as treaſon. 
If however (without referring to the divine 
code) the legal rules of evidence are in general 
the reaſonable criterions of truth, according 
to the nature of the charge, it muſt be dif- 
ficult, as well as ſevere, to ſignal out an ex- 
ception. It ſeems peculiarly hard that lady 
Fenwick's contriving the abſence of Good- 
man ſhould have had any influence. on the 
queſtion. The law, on moral principles and 
motives of general utility, has eſtablithed that 
a huſband and wife ſhall not be witneſſes for 
or againſt each other. To urge what lady 
Fenwick ſaid or did as proof againſt the pri- 
ſoner was making the rule unequal, ſince her 
acts or declarations could not operate in his 
favor. The danger of the precedent was re- 
preſented on. both fides. On the one hand, 
it was unſafe to have it thought that treaſon, 
within the knowledge of a ſingle witneſs, 
would eſcape with certain impunity, fince 


ven 
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even parliament would not interfere. On 
the other hand, it was alarming to ſet the 
legiſlature an example of taking away life by 
a ſpecial law. Here it was obvious to dil- 
play the humane indulgence which a priſoner 
enjoys of taking peremptory challenges to 
thirty-five of the jurors returned to decide 
upon his innocence or guilt in a charge of 
treaſon*; which privilege was loſt in that par- 
liamentary proceeding. Indeed in a govern- 
ment purely democratical ſuch bills of attain- 
der might be ſtill more reaſonably feared. 
To hurry a man to death, like another Pho- 
cion, according to the preſent phrenſy of an 
exaſperated mob, is perverting the ends of 
Civil ſociety. But thoſe who argued againſt 
the bill went too far, when they ſaid, that, if 
it paſſed, none but prophets could live amongſt 
us. We may confidently hope, that to in- 
duce the combined legiſlative powers of this 
country to concur in a bill of attainder re- 
ſembling the two laſt ſpoken of, there muſt 
be a ſtrange mixture of unfortunate events, 
as in the caſe of lord Strafford, or, as in this 


* 2 Hawk. 413, 4; beſides indefinite challenges for cauſe, 
(ibid.) 
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latter inſtance, atrocious and apparent guilt.— 


In the warrant for executing ſir John Fen- 
wick, tho the ſentence of attainder was an act 
of parliament, the king remitted all the 
corporal ſeverities which form a part of the 
ordinary judgment, except decapitation. 


III. I proceed, thirdly, to acts of parlia- 
ment, which principally affect the puniſhment, 


making therein ſome innovation, or creating 


ſome forfeiture or diſability, not incurred in 
the ordinary courſe of law, and which are 
called bills of pains and penalties. Of this 
kind was the ſtatute * which doomed lord Cla- 
rendon to baniſhment, on the ground of his 
leaving the kingdom, while he was under pro- 
ſecution by the houſe of commons. The 
ſame ſentence was denounced againſt biſhop 
Atterbury ; the occaſion of which parlia- 
mentary interpoſition it is not fo eaſy to diſ- 
cover. For the act does not ſuggeſt that he 
was withdrawn from juſtice, nor that there 


was any defe& of legal teſtimony to confirm 


f 5 St. tr. 136. (ed. 1730.) b 19 C. II. c. 10. 
k St. 9 G. I. c. 17. 


the 
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the accuſation, Yet it charges him as a 
principal actor in a conſpiracy amounting to 
high treaſon. Either the evidence, tho re- 
gularly admiſſible, . was thought not ſuffici- 
ently clear and full to convict the learned 
prelate of the higheſt civil crime, or the more 
laudable motive of mitigating puniſhment, 
produced this occaſional law. 


On the other hand, the legiſlature once 
impoſed a ſentence more ſevere than could 
have been awarded by the inferior courts. 
The act, I now mean, was paſſed in Charles 


the ſecond's reign, againſt the perſons who . 


aſſaulted and wounded fir John Coventry, and 
for their complicated guilt, were to ſurrender 
by a day prefixed, on pain of perpetual ex- 
ile ; in caſe of returning to the king's domi- 
nions, they were to ſtand attainted of felony 
without benefit of clergy ; and, laſtly, they 
were made incapable of pardon, except by a 
law in which they ſhould be ſpecially named. 


Tho the aggravated crime of theſe ruffians 


might exempt them, as individuals, from any 
claim to pity, yet the precedent of diſcre- 


i St. 22 & 23 C. II. c. 1. 


tionary 


640 Of bills of attainder, and Ec T. 41. 


tionary ſeverities is alarming, as they are too 
eaſily influenced by preſent and perſonal re- 
ſentment. As to the reſtraint on the prero- 
gative of pardon, the houſe of commons 
were ſeaſonably reminded in the debate, 
that he who adviſed the emperor to ſhut up 
the ſanctuary, fled himſelf to the horns of the 
altar afterwards in vain. 


There may be bills of pains and penalties 
of another kind, which do not ſo properly 
change, as take up the legal ſentence prema- 
turely, which it may be ſufficient barely to 
mention for the ſake of ſhewing, how they 
may be claſſed and conſidered in our law. 
Thus in the caſe of New Shorcham, ſixty- 
eight electors for that borough by name are 
diſqualified to vote for members of parliament. 
Such incapacity was part of the puniſhment 
provided by the general law againſt bribery. 
The operation therefore of this legiſlative 
ſentence was to preclude the neceſſity of for- 
mal convictions againſt each individual, their 
guilt being thought ſufficiently apparent. 


* 1 Grey's debates, 344. 1 St. 11 G. III. c. 55. 
= St. 2 G. II. c. 24.47. 
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It muſt be admitted, that in all penal ſta- 
tutes paſſed ex poſt facto, except where the 
innovation molliſies the rigor of the criminal 
code, juſtice wears her ſterneſt aſpect. Mo- 
ral conſcience and human frailty have no 
longer the additional guidance of the law. 
Bills of attainder for treaſon, notwithſtanding 
their plauſible pretences, have offended the 
general humanity of this nation, and have 
been remarked to roll, like Siſyphus's ſtone, on 
the promoters. The natural juſtice of ſuch 
bills has been inferred from many arguments, 
the principal of which I ſhall allude to, and 
ſhall curſorily conſider their weight, without 
affecting to determine ſo important and ſerious 
a queſtion. Theſe © advocates urge, that in a 
ſtate of nature every man had an abſolute 
*right to defend himſelf, and was under a ſort 
of obligation to protect other injured perſons 
againſt the oppreſſor; that in a ſocial ſtate 
the right of the whole is the ſum of the 
rights of every individual ; thus they think 
the diſcretionary power of the ſword is fully 


® Diſc. on treaſons and bills of attainder, aſcribed to Mr. 
Weſt, 97 &c. (zd ed.) and ſee the ſpeeches againſt fir John 
Fenwick, 5 St. tr, (ed. 1730.) | 
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derived to the legiſlative part of the commu- 
nity. They inſiſt that it is the heighth of ab- 
ſurdity to imagine a government under an 
obligation to afford protection and reparation 
to any one individual, and at the ſame time 
under a moral incapacity of extending this 
regard to all the individuals conſidered toge- 
ther as a body. They aftirm, that the pro- 
poſition, which ſuppoſes the explicit laws of 
any ſociety the invariable-ſtandard of what is 
puniſhable or unpuniſhable, deſtroys the very 
notion of right and wrong. They admit, 
that as to ala probibita the law muſt precede 
the vindication: but they contend, that there 
is no neceſſity of legal notice to abſtain from 


mala in ſe; that conſcience gives that warn- 


ing, and therefore ſuch crimes ought to be 
puniſhed, tho not deſcribed in any pofitive 
inſtitution, prior to the commiſſion of them. 
They dwell upon treaſon being the greateſt 
crime, becauſe it ſubverts the government 
and the laws, by which other crimes are re- 
ſtrained, and on which therefore all ſecurity 
depends. They conclude, that whoever is 
convinced in his conſcience, whether by evi- 
dence legally admiſſible or otherwiſe, that the 
accuſed perſon is guilty, ought to give his 


conſent 
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conſent to a bill of attainder: and that, upon 
the whole, when it is the act of the ſupreme 
power, whoever deſerves to die, dies juſtly. 


On theſe reaſons I ſhall firſt premiſe an 
obſervation * before intimated, that it is very 
difficult to aſcertain the juſt foundation, mea- 
ſure, and limit of puniſhment in a ſuppoſed 
ſtate of nature, and that little progreſs has 
been made in this inquiry by the great maſ- 
ters of general juriſprudence. But what - 
ever juſt power, of not only repelling, but of 
preventing or puniſhing, wrong by extempo- 
raneous methods, individuals might poſſeſs in 
ſuch ideal ſtate, this can hardly extend to 
authoriſe the infliction of occaſional puniſh- 
ments by the rulers of ſociety.——All civil 
magiſtracies have in reaſon their appointed 
province. The legiſlative ought not to intrench 
on the judicial. Legiſlation, as it is the no- 
bleſt exertion of human ſovereignty, is the 
hardeſt taſk of human wiſdom ; and ſhould 
not be perplexed by ſuch temporary con- 
ſiderations or conjunctures as might hazard 
impartiality of deciſion. Hence the political 
congruity of firſt enacting laws, and then 


Ant. 490. 
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inforcing them on ſubſequent occaſions, and 
by different magiſtrates, has been confirmed 
by the very conſtant uſage of the world ; in 
the obſervance of which, the ſubjects of every 
ſtate have been thought deeply intereſted. 
Thus when a general law is made reſtraining 
crimes, the due application of it is a new 
field to exerciſe the faculties of our minds. 
To do the whole at once is relying too much 
on our judgments, eſpecially when the va- 
rious paſſions are heated or alarmed by an 
intereſting criſis. Such is not the time prac- 
tically to overturn legal inſtitutions, which 
have either been ſanctioned by long tradition 
and experience, or were dictated by tempe- 
rate reflexion ; and having univerſality for 
their object, were uninfluenced by preſent 
fears, and perſonal enmity or favor. 


The defence of bills of attainder relies 
much on the ſuppoſition of what is rarely 
true, and {till more rarely can, be proved; as 
it ought, tho true; that the ſafety of the ſtate 
eſſentially depends on the death of the parti- 
cular offender. What * traitor, when diſco- 
vered, can be ſo formidable? what people ſo 


See the protelt of the forty-one lords referred to ant. 635. n. 


inſecure ? 
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inſecure? But if we were to agree with 
Caſſius in his aſſertion, - habet aliquid ex 
iniquo omne magnum exemplum, quod contra 
 fongules utilitate publics rependitur, till it is 


exploded caſuiſtry to ſupport by its expedien- 
cy what is allowed to be unjuſt. The ex- 
travagant author of Leviathan writes, that 
traitors, like public enemies, may be puniſh- 
ed in an arbitrary manner. This ſophiſtry 
ſeems adopted from * Cicero, (whoſe dazzling 
orations might lead into many moral and po- 
litical errors) “gem Semproniam efſe de ci- 
vibus Romants conſtitutam : qui autem reip. fit 
hoſtis, eum civem eſſe nullo modo poſſe. But 
here the ſame dangerous latitude of ſudden 
diſcretion is exerted, unleſs an expreſs and 
general law had previouſly defined, by what 
particular acts a citizen might become ho/trs 
reip. and what particular treatment he ſhould 
accordingly receive. | 


The great caſe ſuppoſed, where the de- 
fect of our penal law might require the oc- 
caſional hand of puniſhment, is an attempt 


q Tac. ann. I. iii. c. 12. Hobbes Leviathan c. 28, 
In L. Catilin. orat. iv. $5. See Vol. I, 236. 
» Diſc, on treaſons and bills of attainder 103. 
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to ſubvert the fundamental laws. The charge 


is general and vague : parliamentary animad- 
verfjon, and a removal of pernicious miniſters 
from the royal counſels, ſeem the proper re- 
medies againſt ſuch offences. Diſcretiona- 
ry ſeverities inflicted by particular ſtatutes, 
would probably be both inexpedient and un- 
juſt. It is a dangerous field for the diſplay of 
vindictive eloquence, which ſhould not be 
allowed to excite men to greater rigor than a 
preordained law has preſcribed, i, * 9mnes in- 
telligant in concionibus efſe inviuus locum, in 
judiciis veritati. 


The admired author, on whom chiefly I 
have commented in theſe latter pages, ſeems 
greatly to miſtake, when he! aſſerts, that 
lord Clarendon himſelf was fo far convinced, 
an attempt to ſubvert the law was treaſon, 
that he carried up an impeachment againſt 
the judges in the caſe of ſhip-money. For 
the general accuſation againſt the judges was 


* M. T. Cic. orat. pro A. Cluent. perorat. 
Y Diſc. on treaſons &c. 104.——This I ſuppoſe refers to lord 
Clarendon's ſpeech ſaid to have been made at a conference of the 
houſes on the ſubject; (1 St. tr. 687. ed. 1730.) but he does not 
charge the offence to be treaſon, 


of 
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of miſdemeanor * only ; but if the impeach- 
ment had been for treaſon, it was, as an im- 
peachment, to be decided by the eſtabliſhed 
rules of law, as to the definition of the of- 
fence ; and founds no argument in defence 
of bills of attainder. 


Laſtly, it is ſaid, that when it is the act 
of the ſupreme power, whoever deſerves to 
die, dies juſtly. This in terms excludes in- 
ferior judicatures. Their proper province 
is here allowed to be to declare the ſtable 
law, not to eſtimate moral guilt or weigh 
political danger. Have /egi/latures a conſci- 
entious right (for I queſtion not their un- 
defined conſtitutional power } to proceed by 
any other rule? There is a moral and a 
Civil juſtice. Offenders may deſerve the l- 
timum ſupplicium on a moral and philoſophi- 
cal view of their guilt; but how their de- 
merit ſhould authoriſe the political infliction of 
it, otherwiſe than according to pre-eſtabliſh- 
ed inſtitutions, 1t 1s difficult to determine and 


Lords journ. 22 Dec.1640. 9 Parl. hiſt. 185. See ſpeeches 
and proceedings againſt the judges, at the end of Mr. Hampden's 
caſe, 1 St. tr. (ed. 1730.) 


evince. 
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evince,——Offences againſt the law of na- 
ture are obnoxious to divine puniſhment, be- 
cauſe the will of the creator, which conſti- 
tutes that law, hath been ſufficiently pro- 
mulgated, That the earthly rulers of ſociety, 
who are ordained ſuch for this very end of 
preſcribing the line of civil conduct, ſhould 
be extreme to mark what is done amiſs be- 
yond that which is written, ſhould puniſh 
the tranſgreſſion of laws, which they have 
neglected to give, ſeems too great a power for 
man to exerciſe over man. 


The end of the Firſi Diviſion 
of the Third Part. 
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